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POLI TZ, Chief Judge:”’

Jorge Alvarez, Ill appeals his convictions of conspiracy to
possess in excess of 100 kil ogranms and possession of 141.5 pounds
of marihuana with intent to distribute, in violation of 21 U S.C

88 841(a)(1), 846. Finding no error, we affirm

Backgr ound

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



In May 1992 in Laredo, Texas, a confidential infornmant
i ntroduced Manuel Rocha to sergeant Martin Cuellar, Jr., an
under cover Texas Departnent of Public Safety narcotics officer
The two negotiated a purchase of approximately 300 pounds of
mar i huana, at a price to be determ ned when Rocha provi ded Cuel | ar
wth a sanple. Shortly thereafter, Rocha delivered a sanple to
Cuel lar, offering to sell 100 pounds at $415 per pound. Citing the
poor quality, Cuellar refused. Rocha told Cuellar he would attenpt
to obtain better mari huana fromhis suppliers. The next day, Rocha
del i vered anot her mari huana sanple to Cuellar, offering to sell 300
pounds for $120,000. The two agreed and schedul ed the delivery at
a Laredo apartnent conplex the next day.

As agreed, Rocha net Cuellar at a gas station. Rocha
t el ephoned his supplier, a man identified as "Wcho," who spoke
with Cuellar and agreed to deliver the mari huana at 2 p.m Cuellar
and two other undercover officers net Rocha and Wcho at the
apartnent conpl ex. After Cuellar satisfied Wcho of his
trustworthiness, Wcho agreed to deliver the nerchandise and
departed w th Rocha. Approxi mately 30 mnutes later, Rocha
returned in a vehicle registered to Rodol fo Rodri guez and driven by
Al varez. Cuel | ar asked Alvarez if he and Rocha had brought the
full 300 pounds of marihuana. Alvarez replied that he had only
hal f, and he opened the vehicle's trunk to display the contraband.
The officers arrested Alvarez and Rocha at that point and seized
141.5 pounds of mari huana, a foamice chest, and a scale fromthe

vehi cl e.



The grand jury indicted Al varez and Rocha for conspiracy to
possess 300 pounds of mari huana and possession of 141.5 pounds of
mari huana wth intent to distribute, in violation of 21 U S C
88 841(a)(1), 846. In conpliance with 21 U S C § 851, the
governnent filed an enhancenent information detailing Al varez's
1988 state court conviction for possession of between five and
fifty pounds of marihuana with intent to distribute. The
def endants entered "not guilty" pleas, and noved unsuccessfully for
judgnent of acquittal at the close of the governnent's evidence.
Rocha presented a defense and the court deni ed renewed notions for
judgnent of acquittal at the close of evidence. The jury found
both defendants guilty on both counts. The trial court sentenced
Al varez to concurrent 120- and 105-nonth terns of incarceration,
ei ght- and si x-year supervised rel ease terns, and $3, 000 fi nes, and

the statutory assessnents. Alvarez tinely appeal ed.?

Anal ysi s
On appeal Alvarez chall enges the sufficiency of the evidence
supporting each of his convictions. M ndful that weight and
credibility assessnents lie within the exclusive province of the
jury,? in considering this clai mwe nust viewthe evidence and draw

all reasonable inferences nost favorable to the verdict.® |f the

!Rocha did not appeal his conviction.
2United States v. Garner, 581 F.2d 481 (5th Gr. 1978).
3@ asser v. United States, 315 U S. 60 (1942); United States

v. Pigrum 922 F.2d 249 (5th Cr.), cert. denied, 111 S. C. 2064
(1991).




evidence so viewed would permt a rational jury to find all
el emrents of the crine proven beyond a reasonabl e doubt, we nust
affirm the conviction.* The evidence need not exclude al
hypot heses of innocence.?®

In order to convict Alvarez on the conspiracy count, the
governnent had to prove (1) existence of an agreenent anong two or
nore people to violate the narcotics laws; (2) his know edge of the
conspiracy; and (3) his voluntary participation therein.® The
governnent nmay establish the elenents of a conspiracy by
circunstantial evidence.’” Wile nere presence at the scene of the
of fense and cl ose association wth those involved will not alone
support a conspiracy conviction, the jury may consider those
factors as rel evant.

Convi ction on the possessi on count required proof that Al varez
know ngly possessed mari huana with intent to distribute. Conceding
t hat the governnent presented anpl e evidence of his possession and
intent to distribute, Alvarez challenges only its proof as to the
requi site nens rea. We have held that exercise of dom nion or

control over a notor vehicle in which a contraband substance is

4Jackson v. Virginia, 443 U S. 307 (1979).

E.g., United States v. Heath, 970 F.2d 1397 (5th Cr
1992), cert. denied, 113 S. C. 1643 (1993).

E.g., United States v. Rosas-Fuentes, 970 F.2d 1379 (5th
Cr. 1992).

'E.g., United States v. Sanchez, 961 F.2d 1169, 1174 (5th
Cr. 1992) ("An agreenent may be inferred fromconcert of action,
participation froma 'collocation of circunstances,' and
know edge from surroundi ng circunstances.") (citing United States
v. Espinoza- Seanez, 862 F.2d 526 (5th Cr. 1988)).
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concealed permts an inference of know ng possession of the
cont raband. 8

The governnent adduced nore than evidence of Alvarez's
presence at the crinme scene and association with conspirators.
Cuellar testified that approximately 30 mnutes after Wcho agreed
to deliver 300 pounds of mari huana, Alvarez drove to the appointed
nmeeting place with Rocha. Wen asked whether the two had brought
the full anmount of mari huana agreed upon, Alvarez indicated that
t hey had brought "only half of it." Cuellar testified that, while
Rocha stood by his side, Alvarez opened the vehicle's trunk,
revealing the marihuana. From Alvarez's participation in the
delivery and statenent to Cuellar, the jury was entitled to find
that Al varez knew of and voluntarily participated in a conspiracy
to deliver 300 pounds of marihuana. Likewise, it was entitled to
conclude that Alvarez know ngly possessed the marihuana in the
vehi cl e. The evidence sufficiently supports Al varez's convictions.

The convi ctions are AFFI RVED

8United States v. Romero-Reyna, 867 F.2d 834 (5th Cir. 1989)
(quoting United States v. Richardson, 848 F.2d 509, 513 (5th Gr.
1988)).



