UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7054
Summary Cal endar

JEROVE HUNTER and FREDERI CK Rl DGE
Plaintiffs,
FREDERI CK RI DGE

Pl ai ntiff-Appellant,
VERSUS

JAMES A. COLLI NS,
Director, Texas Departnent of Crimnal Justice,
Institutional D vision, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

G 92 CV 82

( July 12, 1993 )

Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *

BACKGROUND

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Jeronme Hunter and Frederick Ridge, state prisoners, filed a
pro se civil rights action under 42 U S.C. 8§ 1983, against the
def endants, Janes D. Collins, Director of the Texas Departnent of
Crim nal Justice (TDCJ), and ot her naned prison officials, alleging
that they were falsely inprisoned when they received a 30-day cel
restrictionw thout the requisite disciplinary proceedi ngs and t hat
they were denied a "state-created liberty interest."”

Hunter and R dge applied to proceed in fornma pauperis (IFP)

The magi strate judge ordered the plaintiffs to file nore definite
statenents of facts and answer questions posed by the court. R dge
conplied with the order and indicated that he was given a 30-day
cell restriction after he was found guilty of violating a prison
rule prohibiting failure to appear for work. Ridge indicated that
he was gi ven notice of the charge the day before the hearing, that
he attended the hearing, pleaded not-guilty, and testified but
call ed no w tnesses. Ri dge al |l eged that when the 30-day period
expi red, he remained under cell restriction w thout an additional
hearing and that such was a "further" act of retaliation.

The district court granted IFP for both plaintiffs. The
district court dism ssed Ridge's 8§ 1983 action as frivol ous under
28 U S.C. 8§ 1915(d), and disnmissed Hunter's § 1983 action for

failure to prosecute under Fed. R GCv. P. 41(b). R dge filed a

tinmely notice of appeal. Hunter did not appeal.
OPI NI ON
"A section 1915(d) dismssal is reviewed for abuse of

di scretion. A conplaint may be dism ssed as frivolous if it |acks



an arguabl e basis in fact or law" Ancar v. Sara Plasnma, Inc., 964

F.2d 465, 468 (5th CGr. 1992).

Ri dge argues that prison officials violated his constitutional
right to procedural due process when they caused him to remain
under cell restriction for "over two weeks" after 30 days el apsed
W t hout providing himw th notice and an opportunity to be heard,

citing Hewitt v. Helns, 459 U S. 460, 103 S. C. 864, 74 L. Ed. 2d

675 (1983). Ridge's argunent characterizes the period follow ng
the 30-day cell restriction as an "illegal |ock-down" inposed to
retaliate against himfor filing a |lawsuit.

State prison officials have wide discretion in the operation
of penal institutions, and federal courts follow a policy of
mnimal intrusioninto issues involving prison admnistration. See

Wl ff v. MDonnell, 418 U S. 539, 555-62, 94 S. . 2963, 41 L. Ed.

2d 935 (1974). "[L]awful ly incarcerated persons retain only a

narrow range of protected liberty interests.” MCord v. ©Magqio,

910 F.2d 1248, 1250-51 (5th Cr. 1990) (citation omtted; enphasis
added) .

This Court nakes the follow ng inquiry when revi ew ng
a prisoner's 8 1983 claim alleging unconstitutional segregation
fromthe general prison population: (1) whether the prisoner had
some " liberty interest' in remaining anong the general prison

popul ation,"” and (2) if there existed such a liberty interest, what
"l evel of process" was the prisoner entitled to before the interest

could be curtailed? Dzana v. Foti, 829 F.2d 558, 560-61 (5th Cr

1987) .



In disciplinary segregation cases, the first step in Dzana
requires an inquiry into the pertinent prison rules and
regul ati ons. Disciplinary rules do not automatically create

liberty interests. Jackson v. Cain, 864 F.2d 1235, 1249-50 (5th

Cr. 1989). Prison rules and regulations may create a |iberty
interest, however, to the extent that they provide "mandatory
discretion-limting standards.”" The Suprene Court in Helns held
that a liberty interest was created by Pennsyl vania's disciplinary
procedures for prison inmates because they contai ned "l anguage of
an unm stakably mandatory character” and that the prisoner's
entitlenment to such procedure could not be curtailed wthout
applying "the strictures of the Due Process Cause." Helns, 459
U S at 470-71 (enphasis added). As set forth in Dzana, such
strictures generally entitle a prisoner subjected to disciplinary
segregation to at | east sone notice of the charges agai nst himand
an opportunity to present his views. Dzana, 829 F.2d at 561

In his 8 1983 conpl aint, R dge indicates that his initial 30-
day restriction was inposed under "disciplinary action offense
codes 25.0 and 27.0." Ri dge al so all eged general violations of
the TDCJ rules and regul ations by prison officials. In his "Mre
Definite Statenent of Facts,"” R dge identifies offense code 25.0 as
involving a refusal or failure to "turn out for work" and code 27.0

as "out of place." R dge thus assunes that the rules created a
liberty interest and concludes that his "constitutional right to
procedural safeguards ... inplicated by that interest were

vi ol ated. " However, Ridge cannot allege the violation of a



"procedural safeguard” until he has shown that he possessed a
liberty interest in the TDCJ rules at issue. Dzana, 829 F.2d at
560-61.

Whet her prison rules or regulations create a liberty interest
requires specific reference to the |anguage of the statute, rule,

or regulation at issue. See Hewitt, 459 U S at 470-71 & n.6;

Jackson, 864 F.2d at 1251; Dzana, 829 F.2d at 560-61. Because
Ridge fails to cite the l|anguage of the rules he clains have
created a liberty interest, it is not possible to determne from
t he record whether such an interest exists.

Wt hout determ ning that R dge possessed a liberty interest,
the district court held that Ridge failed to show a due process
vi ol ati on under Hel ns because he was afforded an adequate hearing
that preceded the inposition of his 30-day cell restriction.
However, Ridge concedes that the 30-day cell restriction was
properly i nposed and argues only that restriction beyond that tine
requires officials to provide himw th notice of any ot her charges
agai nst him and an opportunity to be heard. This non-frivol ous
i ssue was not addressed by the district court.

Because the failure to consider a non-frivolous issue is an
abuse of discretion, this Court hereby vacates the district court's
8§ 1915(d) dismssal as frivolous and remands this case to the
district court for proper consideration of the issue. See Ancar,
964 F.2d at 468. Ri dge should al so be given an opportunity to

anend his conplaint to identify specifically the prison rules



creating the alleged liberty interest. See Fed. R Cv. P. 15(a);
Janes ex rel. Janes v. Sadler, 909 F.2d 834, 836 (5th Cr. 1990).

Ridge also argues that the deprivation arose out of
governnental policy and was not random or wunauthorized, citing

Parratt v. Taylor, 451 U. S. 527, 538, 101 S. C. 1908, 68 L. Ed. 2d

420 (1981).

Under the Parratt-Hudson doctrine, state renedies for

negligent and intentional deprivations of state-created |iberty

interests may satisfy the Due Process d ause. See Zinernon V.
Burch, 494 U. S. 113, 127-32, 110 S. . 975, 108 L. Ed. 2d 100
(1990). In the event the district court should find on remand t hat
the rules at issue created a liberty interest of which R dge was
deprived, the district court nust then determ ne whether the state
procedures available for challenging the deprivation satisfy the
demands of due process.

Ri dge al so raises factual allegations for the first tine on
appeal that prison supervisory personnel deliberately m shandl ed
his | egal correspondence in retaliation for filing prior lawsuits
and that the appellees deliberately "injected a fal se official nove
slip to cover up the whole scenario of his illegal |ockdown.™
These i ssues were not before the district court. Because remand is
necessary, R dge should be allowed to anend his conplaint to
i ncorporate these allegations. See Fed. R GCv. P. 15(a).

The trial court's dism ssal under 8§ 1915(d) is vacated and t he

case is remanded to the trial court for further proceedi ngs.



