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PER CURI AM !
Uni ted St ates Border Patrol agents Jose Espericueta and Robert
Garza appeal froman interlocutory order denying sumary judgnent
on qualified inmunity on the excessive force clai masserted by Jose

Javi er Linares-Ramirez.? W REVERSE.

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 The denial of a notion to dismss or for summary judgnent
based on qualified inmmunity is i nmedi ately appeal able. E.g., Spann



| .

Linares and his wfe, Florentina Muta-Mrales, are Honduran
aliens. They were arrested with other Hondurans in April 1987, and
det ai ned overni ght by the United States Border Patrol at the Sarita
checkpoint in Texas. In May 1989, they filed a conpl ai nt agai nst
the United States and border patrol agents Espericueta and Garza,
i ncluding a Bivens® clai mby Linares agai nst Espericueta and Garza
for the use of excessive force.* Linares alleged that the agents
made an unprovoked attack agai nst him because he stopped in front
of the wonen's detention cell to greet his wife. Espericueta and
Garza noved to dismss the excessive force claim asserting that
they are entitled to qualified inmmunity. The district court,
considering matters outside the pleadings, treated the notion as
one for summary judgnent, and denied it. See Fed. R Cv. P
12(b); Washington v. Allstate Ins. Co., 901 F.2d 1281, 1284 (5th
Cir. 1990).

1.

Summary judgnent "shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons

on file, together wwth the affidavits, if any, show that there is

v. Rainey, 987 F.2d 1110, 1114 (5th Gr. 1993).

3 Bivens v. Six Unknown Nanmed Agents of Federal Bureau of
Narcotics, 403 U. S. 388 (1971).

4 Linares al so asserted clains for false inprisonnent, failure
to provi de necessary nedi cal care, and nalicious prosecution. The
conpl aint al so included clains agai nst the United States under the
Federal Tort Clains Act. Those clains are not at issue in this
interlocutory appeal.



Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R GCv. P
56(c). Qur review of summary judgnent is plenary, and we view al
facts and the inferences to be drawn fromthe facts in the |ight
nost favorable to the non-novant. LeJdeune v. Shell G| Co., 950
F.2d 267, 268 (5th Gr. 1992). |If the sunmary judgnent evidence
could not lead a rational trier of fact to find for the non-novant,
there is no genuine issue for trial. Matsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

The novant has the initial burden of denonstrating the absence
of a genuine issue of material fact. St. Paul Ins. Co. v. AFIA
Worl dwi de Ins. Co., 937 F.2d 274, 279-80 & n.6 (5th Gr. 1991). |If
the novant satisfies that burden, the non-novant nust identify
specific evidence in the sunmary judgnent record denonstrating that
there is a genuine issue of material fact for trial. Fed. R Gv.
P. 56(e); Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986).

In considering clains of qualified immunity, "[w e must first
deternm ne whether [Linares] has “allege[d] the violation of a

clearly established constitutional right.'" Spann v. Rainey, 987

F.2d at 1114 (quoting Siegert v. Glley, _ _ US |, | 111 S
. 1789, 1793 (1991)). "I'f he has, we then decide whether the
defendant[s'] conduct was objectively reasonable". ld. (citing

Salas v. Carpenter, 980 F.2d 299, 305-06 (5th Cr. 1992)).
The agents do not dispute that Linares has alleged a

violation of his constitutional right to be free fromthe use of



excessive force.® They contend, instead, that the district court
applied an incorrect legal standard in determning qualified
imunity vel non

"[ T] he obj ective reasonabl eness of an official's conduct nust
be neasured with reference to the lawas it existed at the tinme of
the conduct in question." Pfannstiel v. Cty of Marion, 918 F.2d
1178, 1185 (5th Gr. 1990). The excessive force all egedly occurred
in 1987; therefore, the standard expressed in Shillingford v.
Hol nes, 634 F.2d 263 (5th Gr. 1981), controls. Pfannstiel, 918
F.2d at 1185. Under that standard, a valid claim for excessive
force required showwng (1) a severe injury, (2) action grossly
di sproportionate to the need for action under the circunstances,
and (3) "malice rather than nerely careless or unwi se excess of
zeal so that it anmobunted to an abuse of official power that shocks
the conscience". Shillingford, 634 F.2d at 265. To establish a
deprivation of constitutional rights, a plaintiff nust prove all
three of these el enents. King v. Chide, 974 F.2d 653, 657 (5th
Cir. 1992). Here, the elenent at issue is whether Linares suffered
a severe injury. In order to avoid summary judgnent on the ground
of qualified inmmunity, he was required to "conme forward wth

summary j udgnent evi dence sufficient to raise a genuine issue as to

5 In Valencia v. Wggins, 981 F.2d 1440, 1449 (5th Gr.), cert.
denied, = US| 1993 W 137474 (1993), our court held that
the excessive force standard applicable to pretrial detainees'
excessive force clains is that stated in Hudson v. McMIlian,
Uus _ , 112 S C. 995 (1992). Under Hudson, the central inquiry
is "whether force was applied in a good-faith effort to nmaintain or
restore discipline, or maliciously and sadistically to cause harm"

112 S. . at 999.



whether [his] injuries were objectively “severe' enough to
constitute a [constitutional] violation ... under Shillingford"
Pfannstiel, 918 F.2d at 1185.

The district court correctly noted that the objective
reasonabl eness of the agents' conduct nust be neasured wth
reference to the lawin effect at the time of the conduct, but it
nevert hel ess applied the Johnson v. Mrel, 876 F.2d 477 (5th Cr
1989) (en banc) "significant injury" test.® Under that standard,
the district court found that Linares had sufficiently shown a
significant injury because his injuries necessitated nedical
treatment at a hospital. " Severe injury' is an inprecise term
but it represents a higher standard than “significant injury""
Pfannstiel, 918 F.2d at 1185. Espericueta and Garza contend that,
al t hough Linares' injuries may have been "significant" under Mrel,
they did not rise to the level of a "severe" injury under
Shil lingford.

As of 1987, our court had held that the following injuries
could be considered "severe": (1) l|lacerated forehead, |eaving a
scar, sustained when a police officer smashed a canera with a
ni ght stick whil e a phot ographer was taking a picture, Shillingford,
634 F.2d at 264, 266; (2) multiple bruises and scars to the head
and body, resulting froma severe beating, Roberts v. Marino, 656

F.2d 1112, 1114-15 (5th Gr. 1981); (3) partial paralysis fromthe

6 Johnson v. Morel "changed the standard for Fourth Anmendnent
excessive force clains, and anong other things, refornulated
Shillingford's “severe injury' prong to “significant injury."'"

King v. Chide, 974 F.2d at 658.
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chest down resulting froma gunshot wound in the neck, Languirand
v. Hayden, 717 F.2d 220, 222 (5th Cr. 1983), cert. denied, 467
U S 1215 (1984); (4) nmultiple contusions and | acerations resulting
in a two-day hospital stay after a beating by an officer, wth
conti nui ng occasi onal nunbness in one arm Hi nshaw v. Doffer, 785
F.2d 1260, 1267 (5th Cr. 1986); (5) injury to groin and various
abrasions on head, back, arm and wists, requiring two-week
hospi tal stay, Johnston v. Lucas, 786 F.2d 1254, 1256-57 (5th Cr
1986); and (6) injuries severe enough to require hospitalization
resulting from being sprayed with a high-pressure fire hose, and
change in personality resulting from being drugged and beaten,
Lynch v. Cannatella, 810 F.2d 1363 (5th Cr. 1987).

On the other hand, the following injuries were consi dered not
"severe" as of 1987: (1) bruises on arm scrapes on face, welts
rai sed by handcuffs, sore throat and hoarse voice for tw weeks,
resulting fromchoke holds, Raley v. Fraser, 747 F.2d 287, 289 (5th
Cir. 1984); (2) slaps to the face that caused no bl eeding and did
not knock the plaintiff down, Mark v. Caldwell, 754 F.2d 1260, 1261
(5th Cir.), cert. denied, 474 U S. 945 (1985); (3) pain in |ower
back and nedi cal expenses of $44.85 caused by door handl e striking
plaintiff after her supervisor shoved her out of his office and
cl osed the door, Dretar v. Smth, 752 F.2d 1015, 1017 (5th Cr.
1985) ; and (4) ver bal threats, severe ni ght mar es and

hal | uci nati ons, Lynch v. Cannatella, 810 F.2d at 1376-77.°

! Recently our court stated that "[r]ecitation in appellate
opi ni ons of such subjective determ nations as the relative severity
of an injury do not lend thenselves to useful or instructive
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In his conplaint and deposition, Linares stated that
Espericueta pushed him into a door; that Espericueta and Garza
gr abbed hi m"roughly" and threw himinto a room that Garza pressed
hi magai nst the wall and struck himsharply in the stomach with his
el bow, that Espericueta pinned himto the wall by grabbi ng his neck
and throat and then kneed himin the groin area and testicles; and
that Espericueta referred to him as "maricones," a derogatory
Spanish term for honbsexuals. Linares testified that he was
exam ned by a physician at a hospital or clinic, and that the
physician told himthat he had "small inflammtion” in the groin
and that he was fortunate not to have any broken bones. Linares
stated that he had pain in his testicles for three days. At his
deposition, taken three nonths after the incident, he testified
that he continued to suffer periodic abdom nal pain when he nade
sudden novenents, as the result of Garza elbowing him in the
st omach.

To the extent that we can productively conpare the description
of Linares' alleged injuries wth the descriptions of those
reported in appellate opinions decided prior to the alleged
i nci dent, we conclude that Linares has not net his burden of com ng

forward wth evidence sufficient to raise a genuine issue as to

conparison". Val encia, 981 F.2d at 1448 & n.42 (holding that
district court did not clearly err in finding nonentary
unconsci ousness, scratches, cuts, and bruises, which did not
require nedical attention, to be severe injury). The court noted
that there is case |aw suggesting that injuries such as those
sust ai ned by Valencia "m ght not constitute "severe' injury under
Shillingford", but that there was also "case |aw indicating that
such injuries are indeed "severe.'" 1d. at 1448.
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whet her his injuries were objectively severe enough to constitute
a constitutional violation. Accordi ngly, Espericueta and Garza
were entitled to summary judgnent based on qualified inmmunity with
respect to Linares' excessive force claim?®
L1,
The interlocutory order denying summary judgnent on Linares

excessive force claimis REVERSED, and the case is REMANDED f or
further proceedings consistent wth this opinion.

REVERSED AND REMANDED

8 Li nares contends that Espericueta and Garza are not entitled
to qualified immunity wth respect to his false inprisonnment
deliberate indifference to serious nedical needs, and nmalicious
prosecution clains. The district court's order denying sunmary
j udgnent addressed only the excessive force claim Therefore, we
have jurisdiction to consider only the denial of summary judgnent
Wth respect to that claim and need not address the remaining
contenti ons.



