UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7046
Summary Cal endar

ERGON, | NC., ET AL.,
Plaintiffs,

ERGON, | NC., COMVERCI AL UNI ON
| NSURANCE CO., CONTI NENTAL
| NSURANCE CO., ARKWRI GHT MJTUAL
| NSURANCE CO., and ST. PAUL FI RE
& MARI NE | NSURANCE CO.,
Plaintiffs-Appellants,

ver sus

NATI ONAL UNI ON FI RE | NSURANCE
COVPANY OF PI TTSBURG, PA.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
( CA- VW0-0064(B))

( June 9, 1993 )

Before POLITZ, Chief Judge, H G3 NBOTHAM and WENER, Circuit
Judges.

PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



In Daniel v. Ergon, Inc.,! we affirned judgnent in favor of a
worker injured in an explosion occurring in the course of gas
freeing a tank barge owned and operated by subsidiaries of Ergon,
Inc. The workers were using steam a speedier but nore dangerous
procedure than butterwalling, in accordance with the instructions
of an agent of the subsidiaries and Ergon's operations nanual
Expl aining the basis of Ergon's liability, we said:

Ergon, Inc. fornul ated the operations manual . . . which

al l owed for the use of steam The manual was fol | owed by

the workers involved in the cleaning operations.?

After we affirmed liability, Ergon brought the instant action
agai nst National Union Fire Insurance Conpany of Pittsburgh, Pa.,
its conprehensive general liability insurer, seeking coverage. The
district court entered summary judgnent for National Union and
Ergon tinely appeal ed. 3

The issue presented for review is the applicability of the
policy's watercraft exclusion, which provides in pertinent part:

Thi s i nsurance does not apply:

to bodily injury or property danmage arising out of the

owner shi p, nmaintenance, operation, use, |oading or

unl oadi ng of

(1) any watercraft owned or operated by or rented or
| oaned to any insured .

It is undi sputed that the tank barge was a watercraft and the Ergon

1892 F.2d 403 (5th Gr. 1990).
2892 F.2d at 410.
3Ergon's subsidiaries and the insurers who defended the

earlier action joined as plaintiffs. The insurers appeal ed but
the subsidiaries did not.



subsi di ari es which owned and operated it were additional insureds.
Ergon, however, contends that the exclusion does not apply to it
because it was not engaged in nmaintenance. We di sagree. By
providing a manual to direct workers in the subject operations and
by including maintenance therein, Ergon becane involved in the
mai nt enance process along with the subsidiari es whose agent issued
verbal directives.

Ergon contends that we previously have found the watercraft
exclusion to be anbiguous and, therefore, under M ssissippi |aw
must construe it in favor of coverage. Watever anbiguities my
exist, we determned in Gigsby v. Coastal Marine Service of Texas,
Inc., the principal case on which Ergon relies, that the watercraft
excl usion "seens patently intended to declare that with respect to
those risks which are normally the traditional undertaking of a
mari ne underwiter, the Insurer was not extending to this Assured
protection for any of his activities of that kind."* Directing
workers in the maintenance of a watercraft, whether by witten or
ver bal conmuni cation, is such an activity. |In order to effectuate
the clear intent of the CA policy,® coverage nust be deni ed.

AFFI RVED.

4412 F.2d 1011, 1038 (5th Gir. 1969), cert. dismissed, 396
U S. 1033 (1970).

°See Patton v. Aetna Ins. Co., 595 F. Supp. 533 (N.D. M ss.
1984) (under M ssissippi law, an insurance policy nust be
construed in light of its purpose and the hazards it was desi gned
to protect against).



