IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7021

Summary Cal endar

W LLI AM E. BURNEY
Peti ti oner- Appel | ant,

ver sus
EDWARD HARGETT,

Superi nt endent
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(91- Cv-153)

(April 25, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
WIlliamBurney, the recipient of alife sentence for attenpted
arnmed robbery to be followed by a twenty year sentence for
attenpted burglary of a dwelling, challenges his state court

conviction. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

On the night of Cctober 11, 1982, Burney appeared at the hone
of Herman and Lillian White posing as an i nsurance sal esman. After
M. VWiite refused to purchase an insurance policy, Burney forced
his way into the house, pulled a gun, and demanded t hree thousand
dollars. Ms. Wiite ran for help. The police arrested Burney on
t he prem ses.

1.

Burney challenges remarks nade by the prosecutor in his
closing statenent as inproper and unconstitutional. The
M ssi ssi ppi Suprene Court refused to consider this issue because

Burney had not objected to the remarks at trial. Burney v. State,

515 So.2d 1154, 1157 (Mss. 1987) (quoting Johnson v. State, 477

So.2d 196, 208-09 (Mss. 1985), cert. denied, 476 U S. 1109

(1986)). We will not review a state court's holding on a federal
law claimif the holding rests on independent and adequate state

gr ounds. Sawers v. Collins, 986 F.2d 1493, 1499 (5th Cr.)

(citing Harris v. Reed, 489 U.S. 255, 260-63 (1989)), cert. denied,

113 S. . 2405 (1993). The M ssissippi Suprene Court proffered
i ndependent and adequate state grounds for refusing to consider
this claim W wll not reopen this issue.
L1l
Next, Burney clains that his indictnent was defective because
the grand jury foreman m ght not have presented a statutorily
required affidavit to the court. See Mss. Code Ann. § 99-7-9

(1972 & Supp. 1993). Even if Burney nmamde this argunent in state



court, we will not grant habeas relief unless, under state |l aw, the
indictment was so defective that it deprived the state court of

jurisdiction over the offense. Al exander v. MCotter, 775 F.2d

595, 598 (5th Cr. 1985). Mssissippi law states that failure to
attach the statutorily required affidavit to an indictnment is not

a fatal defect. Atkinson v. State, 392 So.2d 205, 206 (M ss.

1980). We will not consider this claim
| V.

A nunber of clainms that Burney has placed before us first
appeared in an application for post conviction relief after his
direct appeal. The M ssissippi Suprene Court refused to hear the
clains on custodial interrogation and the racial conposition of the
venire, grand jury, and petit jury as procedurally barred under
state statute. See Mss. Code Ann. 8§ 99-39-21(1) and (3) (1972 &
Supp. 1990). Wiere a petitioner has defaulted on federal clains in
state court pursuant to an independent and adequate state
procedural bar, we will not consi der habeas relief w thout evidence
of cause for the default and actual prejudice or a mscarriage of

justice. Coleman v. Thonpson, 111 S. C. 2546, 2554 (1991). The

M ssi ssi ppi Suprene Court found an i ndependent and adequate state
procedural bar to hearing these clains. Burney has not made the
requi site show ng of cause, prejudice, or a mscarriage of justice.
We affirmthe denial of relief on these clains.
V.
The independent and adequate state grounds doctrine causes

even nore problens for Burney because he challenges a denial of a



change in venue, a claim that the M ssissippi Suprene Court

di spatched under Johnson v. State, 476 So.2d 1195 (M ss. 1985),

wth the observation that the trial judge did not abuse his
discretion in denying the notion. Burney, 515 So.2d at 1160-61.
Even aside from any procedural bar, the notion for a change of
venue required an assessnent of prevailing | ocal opinion about the
trial. The factual nature of this inquiry nmeans that we assign a
presunption of correctness to any decision on this front. 28
US C 8 2254(d) (1993). We find noinfirmty in the decision not
t o change venue.
VI .

As a final matter, Burney challenges the effectiveness of his

trial and appellate counsel. W test such clains against the

standards set forth in Strickland v. Wshington, 466 U S. 668

(1984), which hold that a petitioner nust establish (1) that
counsel's performance was so deficient that it fell below an
obj ecti ve standard of reasonabl e professional service; and (2) that
this deficient performance prejudiced the defense such that there
is a reasonable probability that it changed the outcone of the
trial. Id. at 687-88. Like the district court, we find the
evidence of guilt in this case so overwhel m ng that any errors nade
by trial or appellate counsel did not cause prejudice.

AFFI RVED.



