UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7008
Summary Cal endar

DAVI D DARRELL MOCRE

Pl ai ntiff-Appellant,

VERSUS

J. D. McADORY, ET. AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(.189- 0621(R))
(January 27, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

David Darrell More filed a conplaint pursuant to 42 U. S.C. 8§

1983 against H nds County Sheriff J.D. MAdory, Hinds
Detention Center (HCDC) Jailer Bobby Gallagher, and Dr.

Bear . Moore alleged that his due process rights and his

County
Leslie

Ei ght h

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes

needl ess expense on the public and burdens on the |egal

profession.” Pursuant to that Rule, the Court has determ ned

that this opinion should not be published.



Amendnent right agai nst cruel and unusual puni shnent were viol at ed
because conditions at the HCDC caused himto have "dry eyes" and
si nus probl ens.

The district court dismssed More's suit against Dr. Bear
W thout prejudice pursuant to Fed. R Cv. P. 12(b)(6) after it
determ ned that Bear did not act under color of state | aw and that
Moore had failed to all ege any causal connection between Dr. Bear's
actions and his alleged injuries. Both Mdore and Defendants
McAdory and Gallagher filed notions for summary judgnent. A
magi strate judge recomended granting summary judgnent for the
remai ni ng def endants, which the district court did after revi ew ng
Moore's objections to the recommendation. The district court al so
denied More's notion for continuance and appoi ntnent of expert
W t nesses, as well as his notion for the appoi ntnent of counsel.

OPI NI ON

Moore contends the district court erred when it granted
summary judgnent for the defendants and when it denied his notion
for summary judgnent. Moore argues that a genuine issue of
material fact exists whether HCDC s lighting and ventilation
systens caused his "dry eyes" and sinus probl ens.

This Court reviews the grant of summary judgnent de novo

Reese v. Anderson, 926 F.2d 494, 498 (5th Cr. 1991). "For sunmary

judgnent to be granted, the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth any
affidavits, nust denonstrate that there is no genuine issue as to

any material fact and that the noving party is entitled to judgnent



as a matter of |aw. " L & B Hosp. Ventures, Inc. v. Healthcare

Intern., Inc., 894 F. 2d 150, 151 (5th Cr.), cert. denied, 498 U S

815 (1990). See Fed. R Cv. P. 56(c).

Affidavits supplied by Def endants McAdory and Gal | agher attest
to the follow ng. Moore was incarcerated at the HCDC jail for
varying i nterval s between 1982 and 1988, when he was transferred to
the M ssissippi Departnent of Corrections (MDQOC). Moore first
conpl ai ned about eye problens in 1985 and conpl ai ned about sinus
problenms in 1986. On January 30, 1985, Moore was transferred from
the MDOC to HCDC to stand trial. The affidavits are unclear
regardi ng when Moore was found guilty. He was rel eased from HCDC
on March 25, 1985, to the custody of the NDOC Moore was
incarcerated in the HCDC on Decenber 20, 1985, as a result of a
forgery charge. He was found guilty of that charge on July 11,
1986, and was sentenced to ten years of inprisonnent. On July 13,
1988, Moore was rel eased fromthe HCDC to the custody of the NMDOC

Al t hough the defendants' sunmmary judgnent evi dence indicates
that Mbore was both a pretrial detainee and a convicted prisoner
during the rel evant ti ne, when Mbore becane a convicted prisoner is
uncl ear. Nevert hel ess, the defendants are entitled to summary
judgnent as a matter of |aw under the standards applicable to both
pretrial detainees and convicted prisoners.

Pretrial detainees are protected by the Due Process C ause of
the Fourteenth Anendnent, rather than by the Cruel and Unusual
Puni shnent C ause of the Eighth. Mrrowyv. Harwell, 768 F.2d 619,

625-26 (5th Cir. 1985). Thus, the proper inquiry for determning



whet her the constitutional rights of a pretrial detainee have been
violated "i s whet her conditions acconpanyi ng pretrial detention are
i nposed upon detai nees for the purpose of punishnent, as the due
process cl ause does not permt punishnment prior to an adjudi cation

of guilt." Cupit v. Jones, 835 F.2d 82, 85 (5th Gr. 1987). If an

adverse condition is not reasonably related to a legitinmate
governnental goal, that is, if it is arbitrary or purposeless, a
court may infer that it is punitive. To prevail on his Eighth
Amendnent claim More would have to show that prison officials
were deliberately indifferent to prison conditions. Wlson v.

Sei ter, UsS _ , 111 S.C. 2321, 2327, 115 L. Ed. 2d 271 (1991).

Def endants MAdory and Gallagher filed affidavits by
prof essi onal engineers who attested that the HCDC s ventilation
rate varies between 30 to 37 cubic feet of air per mnute, whichis
"equal to or greater than the rates” for the Sheriff's offices, and
that the lighting system is adequate as defined by engineering
st andar ds. Affidavits of the physicians who treated Moore
i ndi cated that none of the doctors attributed More's eye or sinus
probl ens to conditions at the HCDC. Moore has presented no nedi cal
evidence to contradict these affidavits. Thus, no genui ne i ssue of
material fact exists whether the HCDC s ventilation and |ighting
systens were punitive or that the prison officials were
deliberately indifferent to the alleged adverse conditions.
Def endants MAdory and Gallagher are, therefore, entitled to

summary judgnent as a matter of | aw



Moore argues that the district court erred when it dism ssed
Dr. Bear fromthe suit because Bear acted under col or of state | aw.
In reviewwng a Rule 12(b)(6) dismssal, this Court accepts "all
wel | pl eaded avernents as true and views] themin the |ight nost

favorable to the plaintiff." Rankinv. Gty of Wchita Fall, Tex.,

762 F.2d 444, 446 (5th Gr. 1985). The dismssal will not be
uphel d "unl ess it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto
relief."” 1d.

Moore's conplaint states that after he conplained of eye
probl enms, prison officials referred Moore to Dr. Bear, who is a
private physician. More's only specific allegations against Dr.
Bear are that the drops and ointnent he prescribed were "no cure”
but provide sone "confort." Section 1983 provides a cause of
action agai nst any person who, under color of state |aw, deprives

anot her of rights secured by the Constitution. Collins v. Gty of

Har ker Hei ght s, us _ , 112 S C. 1061, 1066, 117 L. Ed.2d 261

(1992).

Al t hough the district court determned that Dr. Bear did not
act under color of state law, this Court need not reach that issue.
Even if Dr. Bear had acted under color of state law, Moore's
all egations against him do not constitute a deprivation of a
Constitutional right. A pretrial detainee is entitled to
"reasonabl e nedical care unless the failure to supply that care is
reasonably related to a l egiti mate governnental objective." Cupit,

835 F.2d at 85. Prescribing ointnent and drops which were in



Moore's opinion only, "no cure" but which provided "sone confort"”
does not rise to unreasonable nedical -care. If Dr. Bear was
Moore's treating physician when he was a convi cted prisoner, More
must allege acts or om ssions sufficiently harnful to evidence a
deliberate indifference to serious nedical needs to state a claim

cogni zabl e under § 1983. Estelle v. Ganble, 429 U S 97, 106, 97

S.C. 285, 50 L.Ed.2d 251 (1976). Unsuccessful nedical treatnent,
negl i gence, neglect, and even nedical nalpractice do not state a

claim of deliberate indifference. Var nado v. Lvnaugh, 920 F.2d

320, 321 (5th Gr. 1991). Moore's all egations indicate that he
cannot prove a set of facts which would entitle himto relief. The
district court's dismssal of Dr. Bear should be upheld.

Moore asserts that the district court erred because it denied
his notion for a continuance and to appoint expert wtnesses to
rebut the defendants' notion for summary judgnent under Fed. R
Cv. P. 56(f) and Fed. R Evid. 706(A). Mbore maintains that the
district court violated his constitutional rights by not appoi nting
expert wtnesses to support his contention that the HCDC s
ventilation and lighting system caused danage to his eyes because
he was entitled to the sane under the Crimnal Justice Act.

Moore's 8§ 1983 conpl aint does not fall within the purview of
the Crimnal Justice Act. See 18 U. S.C. § 3006A Rul e 56(f)
allows a plaintiff to request a continuance to conduct discovery if
necessary to wthstand a notion for summary judgnent. The
plaintiff is not automatically entitled to a continuance, however,

but must specify the factual allegations which discovery wll



assist himin proving. Wshington v. Allstate Ins. Co., 901 F. 2d

1281, 1285 (5th GCr. 1990). This Court reviews the district
court's denial of a plaintiff's Rule 56(f) notion for abuse of
discretion. 1d. at 1285-86.

As the district court noted, Mwore's notion requesting the
appoi ntnent of experts sinply stated that it would be prejudicial
to allowthe defendants to submt the affidavits of experts w thout
appoi nting experts to testify on his behalf. Moore did not specify
to the district court, nor does he specify on appeal, what facts
the expert wi tnesses would prove. The district court did not abuse
its discretion when it denied his notion for continuance.

Moore conplains that the district court erred when it denied
his notion for appointnent of counsel. A trial court is not
requi red to appoint counsel for an indigent plaintiff asserting a
claim under 8 1983 unless there are exceptional circunstances.

Uner v. Chancellor, 691 F.2d 209, 212 (5th Cr. 1982). The

district court has the discretion to appoint counsel for a
plaintiff proceeding pro se if doing so would advance the proper
adm nistration of justice. 28 U.S.C. § 1915(d). Anong the factors
used to determne whether exceptional circunstances warrant
appoi ntnent of counsel in a civil rights suit, the court should
consider: (1) the type and conplexity of the case; (2) whether the
i ndi gent was capabl e of adequately presenting the case; (3) whet her
the indigent was in the position to investigate the case
adequately; and (4) whether the evidence would consist in |large

part of conflicting testinony requiring skill in the presentation



of evidence and in cross-exam nation. Uner, 691 F.2d at 213. The
standard of reviewfor the denial of a notion to appoint counsel is
whet her the district court abused its discretion. 1d.

Moore's conplaint is straightforward. H's claimis based on
records which are before the Court. He did not need legal skills
or training to inform the district court adequately of his

all egations. See Feist v. Jefferson County Comirs Court, 778 F.2d

250, 253 (5th Cr. 1985). The district court did not abuse its
discretion by failing to appoint counsel in this case.

AFFI RMED.
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