IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5619
Summary Cal endar

Rl CKY MERI WVETHER
Peti ti oner- Appel | ant,
V.
JOHN P. WHI TLEY,
War den Loui siana State
Penitentiary,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CV-327)

(Novenber 22, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Ri cky Meriwether was convicted by a Louisiana jury for
aggravat ed rape and arned robbery. Subsequently, he received
life inprisonnent for the aggravated rape and ninety-nine years
i nprisonnment for the robbery. The sentences were to run

consecutively and neither sentence carried the possibility of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



parol e. Meriwether appealed his conviction and, after exhausting
his state court renedi es, sought federal habeas corpus relief
pursuant to 28 U.S.C. § 2254. The mmgi strate judge and the
district court judge denied the wit of habeas corpus, and

Meri wet her appealed. W affirm

| . BACKGROUND

In January of 1990, Meriwether, Janmes Spencer, and Ant hony
Benoit planned and carried out the arned robbery of a Westl ake,
Loui si ana conveni ence store. Their plan involved abducting the
store clerk and releasing her on a county road in order to delay
her notification of the authorities. Arned with a handgun owned
by Benoit, Spencer entered the store. Spencer then pointed the
gun at the clerk, Delores Mody, and forced her to retrieve the
money fromthe store's cash registers. Next, Spencer placed a
bag over Moody's head and forced her to an autonobile where
Meri wet her and Spencer were waiting. After driving around for
fifteen to twenty mnutes, Meriwether and Spencer (but not
Benoit) raped Mbody and then released her. The nen then divided
the stolen noney equally. Eventually, Meriwether was indicted
and convicted of aggravated rape and arned robbery.

During the trial, one of the jurors, Mna Verrette, realized
that she knew the victim The next day Verrette spoke with the
trial judge in his chanbers w thout counsel for any party
present. Verrette told the judge that she did not realize that

she knew the victimduring voir dire because the victims married



nanme had been used, and Verrette knew the victimby her maiden
name; only when Verrette saw the victimdid she recogni ze her.

Later, outside of the presence of the jury, the judge
apprised counsel of the situation. Although Meriwether was ill
and was not at the proceeding, his presence was waived by his
attorney. The judge recounted to the attorneys that Verrette had
informed himthat she saw the victim"quite often" and knew t he
victimwell. The judge al so described that he:

asked her [Verrette] if she had a fixed opinion as to

the guilt or innocence of the accused and she replied

that she did not. She obviously, though, was very

enotionally upset. She was crying, and | asked her if

she coul d decide the case, putting aside the

acquai ntanceship with the victim . . . strictly on the

evi dence that she hears here in the courtroomand the

law as | explain it to her at the end of the trial, and

she replied that she could do that.

After these statenents, Verrette remained on the jury. There is
no indication that Meriwether's counsel objected or noved for a
mstrial .

Pursuant to plea arrangenents, both Benoit and Spencer
testified against Meriwether. Later, when the evidence had been
presented and counsel had finished argunent, the jury was
charged,! and followi ng the receipt of the instructions, the jury

convi cted Meri wet her.

! The judge instructed the jury, in part that:

[A]ll persons concerned in the conm ssion of a crineg,
whet her present or absent, and whether they directly
commt the act constituting the crine, aid and abet in
its comm ssion, or directly or indirectly counsel or
procure another to commt the crinme, are principals and
are guilty of the crine charged.



In the Louisiana Suprene Court, Meriwether challenged his
convi ction on several grounds, including those asserted in the
i nstant appeal, but all of his clains of error were rejected.

See State v. Meriwether, 412 So. 2d 558 (La. 1982). Mer i wet her

next sought relief in the federal district court under the
provisions of 28 U.S.C. 8§ 2254; the district court denied

Meriwet her's petition.

Il. STANDARD OF REVI EW
In considering a federal habeas corpus petition presented by
a petitioner in state custody, federal courts must accord a
presunption of correctness to state court factual findings. See

28 U . S.C. 8§ 2254(d); Barnard v. Collins, 958 F.2d 634, 636 (5th

Cr. 1992), cert. denied, 113 S. C. 990 (1993). W reviewthe

district court's findings of fact for clear error, but review any

i ssues of | aw de novo. Barnard, 958 F.2d at 636.

I11. ANALYSIS

In the instant appeal, Meriwether contests the district
court's denial of the wit on four grounds. First, he alleges
that his absence at the discussion concerning Verrette viol ated
his due process rights. Second, Meriwether argues that the
district court erred in ruling that there was no reasonabl e
I'i kel i hood that the jury unconstitutionally applied the
instructions regarding acconplice liability. Third, Meriwether

clains that the district court erred in concluding that he failed



to establish a claimunder Brady v. Mryland, 373 U S. 83 (1963),

for the inproper wthhol ding of excul patory evidence. Fourth,
Meriwether clains that the district court erroneously denied him
an evidentiary hearing on his ineffective assistance of counsel
claimand further erred in rejecting his clains of ineffective

assi st ance. Each of these clains shall be addressed in turn.?

A. Ex Parte Conmunication with the Juror

Meriwether clainms that the district court erred in not
allowing himor his counsel to be present at the neeting wth the
juror and in not "allowing”" himto be personally present at the
open-court discussion about the juror attended by his counsel.
Specifically, Meriwether argues that the state trial court
violated Article 831 of the Louisiana Code of Crimnal Procedure
whi ch provides in part that "a defendant charged with a fel ony
shal |l be present at the calling, exam nation, challenging,
i npanel ling, and swearing of the jury, and at any subsequent
proceedi ngs for the discharge of the jury or of a juror." La.
Code Crim Proc. Ann. art. 831. In habeas proceedi ngs, however,
this court does not review the application of state law, for

"“federal habeas relief does not lie for errors of state | aw.

2 |In a separate notion, Meriwether requests the appoi ntnent
of counsel. In a 8§ 2254 action, we will appoint counsel when the
"Iinterest of justice so require.” 18 U S. C. 8 3006A(a)(2).

This, however, is not such a case; Meriwether adequately
presented his clains and he sufficiently highlighted the issues
and facts in the record. 1In this case, no appointnent of counsel
is required, and accordingly, the notion for appoi ntnent of
counsel is denied. See Schwander v. Blackburn, 750 F.2d 494, 502
(5th Gr. 1985).




Estelle v. MGQuire, 112 S. C. 475, 491 (1991) (quoting Lewi s v.

Jeffers, 497 U. S. 764, 780 (1990)). Instead, the Suprene Court
has instructed that "[i]n conducting habeas review a federal
court is limted to deciding whether a conviction violated the
Constitution, laws or treaties of the United States."” |d.

It is certainly true that due process provi des a defendant
with the "right "to be present in his own person whenever his
presence has a relation, reasonably substantial, to the

ful[l]ness of his opportunity to defend agai nst the charge.

Kentucky v. Stincer, 482 U S. 730, 745 (1987) (quoting Snyder v.

Massachusetts, 291 U S. 97 (1934)). It is also true, however,

that this right is limted, and, as the Suprene Court has noted,
"[t] he defense has no constitutional right to be present at every

interaction between a judge and a juror." United States v.

Gagnon, 470 U. S. 522, 526 (1985) (internal quotation and
citations omtted). Rather, a defendant has a due process right
to be present "to the extent that a fair and just hearing would
be thwarted by his absence, and to that extent only." [d.

(internal quotations and citation omtted); accord Young V.

Herring, 938 F.2d 543, 557 (5th Gr. 1991), cert. denied, 112 S.
Ct. 1485 (1992). Finally, in challenging an ex parte

communi cation, the burden is on the defendant to denonstrate
that, based on all of the circunstances, the comrunication
prevented himfromreceiving a fair and just hearing. Young, 938

F.2d at 557-59.



The Loui siana Suprene Court noted that "[t]here is no reason
to believe that nerely because Ms. Verrette and the victimknew
each other . . . [that] it would influence the juror in arriving

at a verdict." Meriwether, 412 So. 2d at 560. G ven the

presunption of correctness that we afford to state court
determ nations, "unless the state court finding | acks even fair
support in record, we nmust presune that the state court correctly
determ ned the effect of an ex parte comrunication on the jury."
Young, 938 F.2d at 559.

Meriwet her offers only anorphous statenents about courts
general disfavor of ex parte communications with jurors.
Further, Meriwether fails to explain how his absence at the
district court's colloquy with Verrette in chanbers or the
judge's discussion with counsel about Verrette thwarted a fair
and just hearing. There is nothing in the record or in
Meriwether's brief to indicate that he was sonehow prejudi ced by
the nmethod in which the trial judge handled Verrette's situation.
Sinply, Meriwether fails to denonstrate how the ex parte
communi cations deprived himof a fair and full hearing. Thus, we
find no clear error in the district court's rejection of this

claim

B. dains Regarding Jury Instructions
Meriwet her also clains that the jury instructions given in
his trial were constitutionally deficient. Specifically, he

argues that the jury instruction on arned robbery inpermssibly



excl uded the requirenent of specific intent. This, Meriwether
argues, led to a reasonable |ikelihood that the "jury m ght have
applied the instructions on liability of an acconplice so as to
relieve the state of its burden of proof" on an el enent of arned
robbery. 3

There is no question that " the Due Process C ause protects
the accused agai nst conviction except upon proof beyond a

reasonabl e doubt of every fact necessary to constitute the crine

wth which he is charged.'" Sandstromv. Mntana, 442 U S. 510,

520 (1979) (quoting In re Wnship, 397 U.S. 358, 364 (1970)). W
al so note, however, that "the fact that the instruction was

all egedly incorrect under state law is not a basis for habeas
relief." MQire, 112 S. C. at 482. |Instead, we focus on
"whether the ailing instruction by itself so infected the entire
trial process that the resulting conviction violates due
process.” 1d. Additionally, in exam ning the chall enged
instruction, we do not look at it in "artificial isolation," but

we consider it in the "context of the instructions as a whole and

3 The court instructed the jury that theft was:

the m sappropriation or taking of anything of val ue

whi ch bel ongs to another, either wthout the consent of
the other to the m sappropriation or taking, or by sone
means of fraudul ent conduct, practices or
representations. A specific intent to deprive the

ot her permanently of whatever may be the subject of the
m sappropriation or taking is essential.

The problematic part of the instruction is not this definition,

but rather the absence of a specific instruction that Meriwether
hi mrsel f needed to have specific intent in order to be convicted
as an acconpli ce.



the trial record.” I1d. Finally, when there is a question of
whet her a jury instruction is anbi guous and vi ol ates due process
by relieving the state of the burden of proof on an elenent of a
crinme, the question before a reviewing court is "whether there is
a reasonable likelihood that the jury has applied the chall enged
instruction in a way that violates the Constitution.” [d. at 482

& n.4; accord Flowers v. Blackburn, 779 F.2d 1115, 1119 (5th

Cr.), cert. denied, 475 U S. 1132 (1986).

Meriwether is correct in describing that in Louisiana,
"[a]rmed robbery is a theft commtted by taking property from
anot her person by force or intimdation while arnmed with a
danger ous weapon," and that "[a]n essential elenent of the crine
of theft is the specific intent to permanently deprive the victim

of the stolen property.” State v. Bruins, 407 So. 2d. 685, 687

(La. 1981). Although the instructions in this case did not
directly informthe jury that specific intent nust be shown for
Meriwet her to be convicted of arnmed robbery, Meriwether is
incorrect in concluding that, in light of the trial record as a
whol e, a reasonable |ikelihood exists that the jury applied the
instructions in a manner that violates the Constitution.

The evidence in the trial showed that Meriwether and Spencer
"cased" the store before the robbery to ensure that it was a
suitable target. The evidence further showed that Meriwether
di scussed and pl anned the robbery with Spencer and Benoit on
mul ti pl e occasions. Moreover, after the crine was commtted,

Meriwet her took a an equal share of the stolen noney. This



evidence, in conjunction with the total instructions on robbery,
theft, and principals, nakes it very unlikely that the jury
applied the challenged instruction in a way that violates the
Consti tution.

Meriwet her can take no solace in this court's decision in
Flowers. In that case, we held that simlar specific intent jury
instructions were constitutionally infirm by reasoning that "[a]
reasonable juror in this case m ght have concluded that his
exam nation of the specific intent needed to go no further than
the a finding that either [the principal or the acconplice] acted
wWth specific intent." Flowers, 779 F.2d at 1123. Since our
decision in that case, however, the Suprene Court has clarified

the test for examning jury instructions. See MQiire, 112 S

Ct. at 482 & n. 4. The Court specifically disapproved of the
notion that a review ng court could exam ne how a reasonabl e
juror mght or could have understood the charge and "settle[d] on
a single standard of review for jury instructions--"the
reasonabl e |likelihood" standard.” 1d. at 482 n.4. Here, in
light of the instructions as a whole and the entire trial record,

Meriwether fails to neet that standard.?

C. Brady C ai ns

4 Meriwether also alleges the district court's failure to
address the issue constituted error. W need not address this
contention, because we find that Meriwether's clains surroundi ng
the jury instructions fail on the nerits.

10



Meri wet her next argues that the district court erred in
concluding that he did not have a valid Brady claim As we
recently noted, "Brady applies to situations involving the
di scovery, after trial, of information which had been known to

the prosecution but unknown to the defense.” United States v.

St ephens, 964 F.2d 424, 435 (5th Gr. 1992). |In this case,
Meriwet her clains that the prosecution failed to disclose the
pl ea agreenents of Spencer and Benoit and the full extent of
Spencer's and Benoit's crimnal records.

In order to succeed on a Brady claim the defendant nust
establish three things: "(1) the prosecution's suppression or
wi t hhol di ng of evidence; (2) which evidence is favorable, and (3)

material to the defense.” |1d.; accord United States v. Jackson

978 F.2d 903, 912 (5th Cr. 1992). W have defined materia

n>

evi dence as that evidence where there is a reasonabl e
probability that, had the evidence been disclosed to the defense,
the result of the proceeding woul d have been different.""

St ephens, 964 F.2d at 436 (quoting United States v. Bagley, 473

US 667, 682 (1985)). Moirreover, it is well settled that, in
certain circunstances, Ww thhol ding evidence that woul d i npeach
the prosecution's witnesses may be material and may serve as the

basis of a Brady claim Ggliov. United States, 405 U. S. 150,

153-55 (1972); Ednond v. Collins, 8 F.3d 290, 293 (5th Grr.

1993) .
Meriwether's initial contention is that the prosecution

failed to disclose several crimnal convictions of Spencer. This

11



claimis without nerit. Although the State did not provide

i nformati on about all of Spencer's convictions, it cannot
seriously be contended that such evidence would have altered the
outcone of the proceeding. The State provided Meriwether with
the statenment of Spencer. |In this statenent, Spencer admtted to
a nunber of crines, including arned robbery, arson, and burglary.
Meri wet her al so had know edge of Spencer's crimnal past because
they had been incarcerated together. At trial, Mriwether had
anpl e opportunity to devel op Spencer's crimnal past, and on
cross-exam nation, Meriwether elicited information about
Spencer's record. It realistically cannot be argued that the

evi dence of one or two nore convictions would have rendered
Spencer's testinony incredible to the jury and caused themto
acquit Meriwether. W have noted that "[t]he materiality of
Brady material depends al nost entirely on the val ue of the

evidence relative to the other evidence nustered by the state.

Smth v. Black, 904 F.2d 950, 967 (5th Cr. 1990). |In light of

the catal og of Spencer's crimnal activity (of which Meriwether
was made aware), the State's failure to disclose additiona
crimnal convictions did give rise to a Brady violation. See

United States v. Ellender, 947 F.2d 748, 757 (5th G r. 1991)

(noting that materiality of inpeachnent evidence decreases when
ot her i npeachnent evidence is available); Black, 904 F.2d at 968
(finding partial disclosure of inpeachnent evidence sufficient to

di m ni sh the val ue of Brady evidence).

12



Meriwet her al so argues that his due process rights were
vi ol at ed because the State did not disclose the precise nature of
the plea bargains made with Spencer and Benoit. At trial,
Spencer testified that in exchange for his testinony, he was to
have an aggravated rape charge reduced to forcible rape, and he
was to receive a total of thirty years incarceration for al
pendi ng charges (two arnmed robberies, three burglaries, and three
other offenses). Simlarly, at trial, the jury was told on
mul ti pl e occasions that Benoit was receiving "total immunity" for
hi s testinony.

In this light, we find that Meriwether's additional Brady
conplaints wanting. Even assum ng that his allegations are true,
t he evidence conpl ai ned of by Meriwether was not material.
Meriwet her was well aware that both Benoit and Spencer were
testifying agai nst himpursuant to plea arrangenents. Moreover,
this informati on was brought out to the jury throughout the
trial. There can be no argunent that the jury was not aware that
the two nen were testifying in exchange for the benefit of
immunity or reductions in their sentences. Thus, we find that
the jury had nore than sufficient evidence to assess the
credibility of Spencer and Benoit, and we therefore agree with
the district court's conclusion that Meriwether's Brady

contentions on this matter fail.

D. | neffecti ve Assi stance of Counsel

13



Meriwether's final claimis that his counsel was
constitutionally deficient in failing to adequately question and
to cross-exam ne Benoit and Spencer and in neglecting to object
to the ex parte hearing with Verrette or to request her renoval
fromthe jury.®

In order to succeed on an ineffective assistance of counsel
claim a defendant nust show both that the attorney's
representation fell bel ow an objective standard of
reasonabl eness, and that there is a reasonable probability that,
but for the attorney's unprofessional errors, a different result

woul d have occurred. United States v. Kinsey, 917 F.2d 181, 183

(5th Gr. 1990) (citing Strickland v. WAshington, 466 U. S. 668,

687-88, 694 (1984)). Further, the reasonabl eness of an
attorney's conduct is evaluated "under the professional norns
prevailing [at] the tinme counsel rendered assistance." Black v.

Collins, 962 F.2d 394, 401 (5th Gr.), cert. denied, 112 S. O

2983 (1992). Finally, in evaluating the reasonabl eness of an
attorney's conduct, an appellate court nust be highly deferenti al
to counsel's decisions since "it is extrenely difficult for
reviewing courts to place thenselves in the counsel's position

and eval uate the choices he or she should have nade." 1d.

> Meriwether also nentions that his counsel was defective
for failing to obtain an acconplice instruction. This claim
however, is not developed in his brief, and therefore will not be
considered. See Yohey v. Collins, 985 F.2d 222, 225 (noting that
even in pro se pleadings, "only the issues presented and argued
in the brief are addressed").

14



Meriwet her's argunent that his counsel was constitutionally
infirmfor failing to nore thoroughly cross-exam ne Benoit and
Spencer about their prior crimnal records and plea arrangenents
is groundl ess. As noted above, the jury was presented with a
good deal of evidence about Spencer's crimnal record and both
men's plea arrangenents. Counsel's decision not to delve into
the details of the crimnal past of Meriwether's associates is
clearly a strategic decision and this court "is careful not to
second guess a legitimate strategic choice." Yohey, 985 F.2d at
228. Sinply, this decision does not constitute ineffective
assi stance of counsel.

Simlarly, we find no ineffective assistance in counsel's

handl ing of the ex parte comunications with Verrette. |n order
to prevail in an ineffective assistance of counsel claim

Meriwether is required to show that counsel's errors affected the
result. He has not done so here. As noted above, Meriwether
fails to denonstrate that Verrette's presence on the jury or the
ex parte nature of the proceeding in which her acquaintance with
the victi mwas explored, affected the outcone of the trial.
Therefore, we reject his claimof ineffective assistance of

counsel. See Jernigan v. Collins, 980 F.2d 292, 296 (5th Cr

1992) (holding that a defendant has the burden of proof on an

i neffective assistance of counsel claim, cert. denied, 113 S
Ct. 2977 (1993).
We also reject Meriwether's claimthat the district court

erred in failing to order an evidentiary hearing on his

15



i neffective assistance of counsel clainms. An evidentiary hearing
is required in an ineffective assistance of counsel claimonly
"if the petitioner's allegations cannot be resol ved absent an
exam nation of the evidence beyond the record; if the record is
clearly adequate to fairly dispose of the clains of inadequate
representation, further inquiry is unnecessary." Byrne v.

Butler, 845 F.2d 501, 512 (5th Gr.) (citations omtted), cert.
deni ed, 487 U. S. 1242 (1988); accord Lavernia v. Lynaugh, 845

F.2d 493, 501 (5th Gr. 1988). After reviewing the record, we
agree with the district court that Meriwether's allegations could
be resol ved on the basis of the record; thus, we find no error in

the district court's decision not to hold an evidentiary hearing.

I V. CONCLUSI ON

For the foregoing reasons, we AFFIRM
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