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PER CURI AM !

John L. Brown appeals the judgnent of the district court
affirmng the denial of his claimfor disability benefits. For the
follow ng reasons, we affirm

BACKGROUND/ PROCEDURAL HI STORY

John L. Brown was working for a construction conpany in June,
1987, when he suffered an on-the-job injury which danaged his ri ght
knee. |In March, 1989, the knee coll apsed and he fell, damagi ng his

back. Since the accidents, he has undergone four operations which

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



attenpted to repair his back and knee. He has not returned to work
since the initial accident in 1987.

On June 15, 1990, Brown filed a claimfor disability benefits
with the Departnent of Health and Human Resources. He cl ai ned t hat
he was unable to continue working because of debilitating pain in
hi s knee and back. An Adm nistrative Law Judge ("ALJ") conducted
a hearing on Brown's claim on Cctober 24, 1990. The ALJ found
t hat, al though the nedi cal evi dence supported Brown's clai mthat he
was experiencing pain in his back and knee, it did not support his
contention that the pain was extensive enough to prevent himfrom
doi ng sedentary work. Consequently, the ALJ deni ed Brown's request
for disability benefits. Brown filed an appeal with the Appeals
Counci | which vacated the ALJ's decision and remanded the case to
the ALJ for the resolution of several issues.

Foll ow ng a second hearing on January 4, 1992, the ALJ again
denied disability benefits. The ALJ again found that Brown was
capabl e of sedentary work and that sedentary jobs existed in the
area where Brown |ived. The Appeals Council denied Brown's request
for a second revi ew and upheld the ALJ' s deci si on. Brown filed an
appeal in district court. The district court affirmed the ALJ's
ruling. Brown appeals the judgnent of the district court.

LEGAL PRECEPTS

A claimant under the Social Security Act is disabled if the

claimant is unable to perform"any substantial gainful activity by

reason of any nedically determ nabl e nental or physical inpairnent”



for at | east twelve nonths. 42 U.S.C. § 423(d)(1)(A). Afive-step
analysis is used to evaluate whether a claimant is disabled. 20

C.F.R 8§ 404. 1520, 416.920. The burden is on the claimnt at the

first four steps to show that: (1) he is not engaged in
substantial gainful activity, (2) his inpairnent is "severe," (3)
he neets or equals an inpairnent |listed in Appendix One of the

regul ati ons, thus being disabled, and (4) he cannot perform his
past relevant work. At step five, the burden shifts to the
Secretary of Health and Human Resources to show that the clai mant,
considering his severe inpairnent and other factors such as age,
residual function capacity, education, and work experience, can
perform work available in the national econony, and thus the

claimant is not disabled. See Wen v. Sullivan, 925 F. 2d 123, 125

(5th Gir. 1991).

This Court's review of the Secretary's decisionis limtedto
determning "whether the Secretary applied the correct |[egal
standard[s] and whether the Secretary's decision is supported by
substantial evidence on the record as a whole." O phey v.
Secretary of Health & Human Services, 962 F.2d 384, 386 (5th Cr

1992) . "Substantial evidence is nore than a scintilla and |ess
than a preponderance. 1t is such rel evant evi dence as a reasonabl e
m nd m ght accept as adequate to support a conclusion.”™ Mise V.

Sullivan, 925 F.2d 785, 789 (5th Gr. 1991).



DI SCUSSI ON

Brown contends that the ALJ erred in finding that he was
capabl e of sedentary work, step five of the analysis.? At the tine
of the first hearing, Brown was forty-two years old. He testified
at that hearing that the pain in his back and knee prevents him
fromsitting or standing for nore than twenty mnutes at a tine.
He also testified that he suffered from depression and had
difficulty concentrating due in part to the pain nedications.
Brown has worked as a | aborer all his Iife. He has no skills and
his |I.Q has been assessed at seventy-seven

At the October hearing, Brown testified that he had gone
hunting the previous winter and that he had gone fishing the
previous sumrer. He also testified that he perfornmed nmai nt enance
on his truck and that three nonths prior to the October hearing, he
had installed a new starter into his truck. He further testified
that he cooked for his famly. |In a clains report he conpl eted,
Brown wote that he reads nmagazine articles and the Bible for one
to two hours every day. He also wote that he went out with his
famly one or two tines per week.

A functional capacity assessnent perfornmed in May 1990, which
was j ust before Brown's second back surgery, found that Brown coul d
sit for about six hours and was capable of carrying of lifting ten
pounds. The doctor's report after Brown's surgery, witten in June

1990, stated that his rehabilitation was going well. A psychiatric

2Brown' s insured status expired on June 30, 1992. Brown had
to be determned to be disabled before this date. 4 dham v.
Schwei ker, 660 F.2d 1078, 1080 n.1 (5th Gr. 1981).
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review technique form conpleted on May 6, 1990, revealed no
evi dence of depression. It also stated that Brown had no
difficulty with mai ntaining social functioning. The formdid state
that Brown had difficulty concentrating.

The vocational expert testified that, even wth his
limtation, Brown was capable of perform ng sedentary work. She
named three jobs he could perform telephone order clerk, order
caller, and ticket seller. She said that, in North Texas, there
wer e approxi mately 1000 ticket seller jobs, 1000 to 1200 tel ephone
order clerks jobs, and approximately 500 order caller jobs.

We find that substantial evidence exists in the record to
support the ALJ's finding that Brown was capabl e of sedentary work.
Brown's own testinony, the vocational expert's testinony, and the
medi cal evidence, indicate that Brown is capable of performng
sedentary work. The vocational expert's testinony indicated that
such work was available. W find no error in the district court's
decision to affirmthe decision of the ALJ.

Brown contends that the trial court erred in concluding that
there were jobs available for Brown. He argues, based on evi dence
never presented to the ALJ, that the vocational expert erred in
finding sedentary jobs existed in the area where Brown |ived
Evi dence not presented at trial wll not be reviewed on appeal

Topalian v. Ehrman, 954 F.2d 1125, 1131-32, n.10 (5th Gr. 1992),

cert. deni ed, US |, 113 S . 82, 121 L.Ed.2d 46 (1992). W

therefore do not examne the nerits of this argunent.



Brown argues that a finding that he was di sabl ed was nmandat ed
under 20 CF. R 8 404, app. 1, ¥ 1.05(c). Thi s argunment was not
presented to the ALJ, the Appeals Council, or to the trial court.
Failure to present an argunent to the Appeal Council is a failure

to exhaust adm nistrative remedies. Paul v. Shalala, 29 F.3d 208,

210 (5th Cir. 1994). W thus have no jurisdiction over this claim
See id.
CONCLUSI ON
Because there i s substantial evidence in the record to support
the judgnent of the ALJ, the judgnent of the district court is
AFFI RVED.



