UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5590
Summary Cal endar

PHYLLI'S N. LOFTQON,
Pl ai ntiff-Appellant,
vVer sus
CENERAL MOTORS CORPORATI ON
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(92-1040)

(August 19, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Phyllis Lofton (Lofton) brought this suit
agai nst defendant - appell ee Ceneral WMtors Corporation (General
Mot ors) conpl ai ni ng that she was i njured when the seat belt and air
bag in her General Mdtors vehicle failed to function properly in an

accident. The district court granted sunmary judgnent in favor of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Ceneral Mdtors, and Lofton brings this appeal. W affirm
Facts and Proceedi ngs Bel ow

On May 6, 1991, Lofton was involved in a | ow speed aut onobil e
acci dent when a vehicle driven by Nell Bennett, not a party to this
suit, failed to yield on a left turn and collided with Lofton's
1990 Cadillac Seville, manufactured by General Mbdtors. Bot h
vehi cl es sustained only m nor danmage. Lofton alleged that as a
result of the inpact she was thrown forward into the steering
colum and sustained nunmerous injuries including brain damage
carpel tunnel syndrone, broken and damaged teeth, and spinal
trauma. Lofton further alleged that, contrary to her expectations,
she was not restrained or protected by her seat belt or driver-side
air bag. Foll ow ng the accident, Lofton was admtted to the
energency room but was not found to be suffering fromany serious
injuries or broken bones and was rel eased the sane day. She has
si nce undergone no surgical treatnent resulting fromthe accident.

On May 6, 1992, Lofton filed this suit in Louisiana state
court claimng that CGeneral Mtors was liable for her injuries
because the air bag and seat belts used in the Cadillac Seville
were inadequate to protect a driver in a |ow speed collision and
because General Mdtors failed to warn her of this unreasonably
dangerous condition. On June 3, 1992, Ceneral Mdtors renoved the
case to federal district court based on diversity of citizenship.
Lofton's case depended heavily on the opinions of her prospective
expert w tness, Sylvanus Wal ker (Wl ker), a nechani cal engi neer who
considered all seat belts used in production nodel autonopbiles to

be inherently defective. The district court, however, determ ned



that Wal ker failed to neet the requisite |level of expertise and,
thus, refused to qualify him as an expert on air bags or seat
belts. The court further ruled that, in the absence of expert
testinony, Lofton failed to offer specific evidence ascribing her
injuries to any design defect in the Cadillac's restrai nt systens.
On Novenber 17, 1993, the court entered summary judgnent in favor
of Ceneral Mdtors.
Di scussi on

Qur review of the district court's grant of sunmary judgenent
entails two separate levels of inquiry. W first reviewthe trial
court's evidentiary ruling concerning Wal ker's credenti als, m ndf ul
that "[a] trial court's ruling regarding adm ssibility of expert
testinony is protected by an anbit of discretion and nust be
sustai ned unl ess mani festly erroneous."” Christophersen v. Allied-
Signal Corp., 939 F.2d 1106, 1109 (5th G r. 1991) (en banc) (per
curianm), abrogated on other grounds, Daubert v. Merrill Dow
Pharmaceuticals, 113 S.C. 2786 (1993). Then, in light of this
determ nation, we review the grant of sunmary judgnent de novo,
applying the sane standards as the district court. 1d.; Celotex
Corp. v. Catrett, 106 S.Ct. 2548 (1986). In this diversity case,
we apply federal procedural rules and Louisiana substantive | aw.

The district court analyzed Wal ker's credentials under the
four-step test set forth by this Court en banc in Christophersen.
As a general framework for judging proffered expert testinony, the
Chri stophersen Court outlined four "gui deposts" for the trial court
to consider:

"(1) Whether the witness is qualified to express an
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expert opinion, FED.R EviD. 702;

(2) whether the facts upon which the expert relies
are the sane type as are relied upon by other
experts in the field, FED.R EviD. 703;

(3) whether in reaching his conclusion the expert
used a well-founded nethodology, Frye [v.
United States, 293 F.2d 1013 (D.C. GCr
1923)]; and

(4) assumng the expert's testinony has passed
Rul es 702 and 703, and the Frye test, whether
under FED. R EviD 403 the testinony's potenti al
for unfair prejudice substantially outweighs
its probative value." Chri st ophersen, 939
F.2d at 1110.

In this appeal, Lofton challenges the trial court's reliance
on this four-step analysis, arguing that Christophersen has since
been abrogated by the Suprenme Court's ruling in Daubert v. Merril
Dow Pharnmaceuticals, 113 S. C. 2786 (1993). | n Daubert, the
Suprene Court ruled wunequivocally that Frye's rigid "general
acceptance" test was at odds with the "'liberal thrust' of the
Federal Rules [of Evidence] and their general approach of rel axing
the traditional barriers to opinion testinony." ld. at 2794
(citations omtted). Inlight of Daubert, we recogni ze that to the
extent Christophersen attenpted to read the Federal Rules of
Evi dence as assim |l ating Frye, that portion of our decision is no
| onger good | aw. See Daubert, 113 S.Ct. at 2794 (deem ng such an
interpretation of the Rules "unconvincing”"). |In the present case,
however, the district court did not have to consider whether
Wl ker's net hodol ogy was "well-founded" or "generally accepted”
because it found that Wal ker's qualifications failed to satisfy the
first prong of the Christophersen test. Thus, the court never

reached the Frye analysis enbodied in the third prong. Even
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assum ng Daubert elimnated Christophersen's third prong, several
post - Daubert deci sions denonstrate the remai nder of Chri stophersen
has survived.! See Marcel v. Placid Gl Co., 11 F.3d 563, 567 (5th
Cr. 1994); Rosado v. Deters, 5 F.3d 119, 124 & n.9 (5th Grr.
1993); see also Porter v. Wiitehall Lab, Inc., 9 F. 3d 607, 614 (7th
Cr. 1993); Elkins v. Richardson-Merrell, Inc., 8 F.3d 1068, 1073
(6th Gir. 1993).

Chri stophersen's first prong was based solely on FED. R EvID.
702, which provides as follows:

"If scientific, technical, or other specialized

know edge w || assist the trier of fact to understand the
evidence or to determne a fact in issue, a Wwtness

qualified as an expert by know edge, skill, experience,
training, or education, may testify thereto in the form
of an opinion or otherwse.”" FeED. R EviD. 702.

Under Rule 702, sinply denonstrating a general know edge in a
particular field does not necessarily qualify a witness as an
expert on every specific issue associated with that field. See
Chri stophersen, 939 F.2d at 1113 (commenting that an M D. degree
"alone is not enough to qualify [the witness] to give an opinion on

every conceivable nedical question"). The trial court nust

. As Justice Bl ackmun noted in Daubert, the supersedence of
the Frye test by the Federal Rules of Evidence in no way signaled
t he openi ng of uncontrol |l able floodgates to questionable
scientific evidence. On the contrary, the Rules naintained the
trial judge's traditional role as gatekeeper to screen unreliable
evi dence. See Daubert, 113 S .. at 2795 ("under the Rules the
trial judge nmust ensure that any and all scientific testinony or
evidence admtted is not only relevant, but reliable"). Justice
Bl ackmun reasoned that unlike an ordinary wtness, "an expert is
permtted wide latitude to offer opinions, including those that
are not based on first-hand know edge or observation. . . .
Presumably, this relaxation of the usual requirenent of first-

hand know edge . . . is prem sed on an assunption that the
expert's opinion wll have a reliable basis in the know edge and
experience of his discipline." Id. at 2796.
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scrutinize the potential expert's actual qualification to render an
opinion that wll assist the trier of fact. ld. at 1113.
Consequent |y, Wal ker's  background in nechanics does not
automatically qualify him as an expert on autonotive restraint
systens absent an adequate showing of his expertise in that
particul ar area. Ceneral Modtors argues, and the district court
found, that Lofton failed to nake such a show ng.

Al t hough Wal ker recei ved a degree i n nechani cal engineeringin
1949, he holds no postgraduate degrees and has never taken any
courses dealing with autonotive design, manufacture, air bags, or
suppl enental restraint systens. He admts that he has no training,
experience, or expertise respecting air bags; and while he did
install seat belts in tw of his own vehicles, he has never
desi gned an actual seat belt systemfor any production vehicle. He
has never performed any dynamc tests to determne the
ef fectiveness of seat belts or air bags. Nor has he ever exam ned
or dissenbled a seat belt systemsimlar to that used in a 1990
Cadillac Seville. Walker does not state that the particul ar seat
belt in question failed to neet federal safety standards, or even
that the belt's alleged inherent defect actually caused Lofton's
injuries. W also note that Wal ker spent a total of eight hours
working on this matter. O those eight hours, seven hours and
fifteen mnutes pertained to travel tinme. Thus, after only forty-
five mnutes of consideration, Wl ker concl uded that the restraint
systemin the 1990 Cadillac Seville was defective. He inspected
the seat belt "less than 30 m nutes" and did not disassenble it.

Wal ker testified on deposition that he did not find, or indeed | ook



for, any particular manufacturing defect, and was unable to say
that there was such a defect. He said "It could be just worn out."
He said "I didn't consider it a design defect." He considered it
"was defective not in its design but in its operation." However,
he was of the opinion that all seat belts in production nodel
aut onobi l es are defectively designed. W observe that the use of
the term "know edge" in Rule 702 "connotes nore than subjective
belief or unsupported speculation.” Daubert, 113 S.C. at 2795.
W are unable to conclude that the district court abused its
discretion in finding Walker wunqualified to render an expert
opinion on the air bags or seat belts in Lofton's vehicle.

Havi ng so concl uded, we nust now consi der whether, Wlker's
testinony being absent, GCeneral Mtors is entitled to summary
judgnent. Louisiana courts often refer to the type of situation
Lofton presents as a "crashworthy" case because the plaintiff does
not allege that a defect in the defendant's autonobile actually
caused the collision, but rather that the defect enhanced her
i njuries. Armstrong v. Lorino, 580 So.2d 528, 530 (La. App. 4
Cr.), wit. denied 584 So.2d 1166 (1991). Thus, to prevail on her
claim Lofton nust prove that her General Mdtors autonobile had a
def ect which made it unreasonably dangerous in normal use, and that
t he al |l eged defect enhanced or worsened the injuries she woul d have
otherwi se sustained in the accident. | d. Al t hough expert
testinony is ordinarily required to prove the existence of a design
defect, cf. Traut v. Uniroyal, Inc., 555 So.2d 655, 656 (La. App 4
Cr. 1989), "[a] defect may be inferred fromthe circunstances of

the accident.” Brown v. Sears, Roebuck and Co., 514 So.2d 439, 444



(La. 1987); Hinmel Marine, Inc. v. Braquet, 629 So.2d 425, 427 (La.
App. 3 Cir. 1993), wit denied 632 So.2d 770 (1994).

Lofton contends that even w thout expert testinony she should
be allowed to go to the jury on the basis that her seat belt did
not function as expected. As Lofton views the matter, a restraint
system has only one functionsQto prevent the driver from striking
the windshield and steering colum in the event of an accident.
Because the air bag and seat belt in her Cadillac failed to do so,
she reasons they nust be presunptively defective. Lofton
essentially asks the Court to hold the manufacturer |iable under
res ipsa loquitur principles, and thus we wll address her
argunents accordingly.?

As a general rule, negligence is not to be presuned. Res ipsa
| oquitur represents an exception to this rule and, as such, it
"must be sparingly applied.” Spott v. Otis Elevator Co., 601 So.2d
1355, 1362 (La. 1992). Liability will only be inplied in
situations where three requirenents are net:

"(1) the circunstances surrounding the accident are so

unusual that, in the absence of other pertinent evidence,

there is an inference of negligence on the part of the
defendant; (2) the defendant had exclusive control over

the thing causing the injury; (3) the circunstances are

such that the only reasonabl e and fair conclusionis that
the accident was due to a breach of duty on defendant's

part." 1d.
Whil e the second factor, exclusive control by the defendant, is
2 Under Loui siana |law, the exclusive neans to recover for

defective product design is the Louisiana Products Liability Act,
LA. REv. STAT. ANN. 8§ 9:2800.51 et seq. (West 1988). However

Loui siana courts will allow a claimant to utilize the principles
of res ipsa loquitur to prove her case. State Farm Mt ual

Aut onobile I nsur. Co. v. Wap-on Co., 626 So.2d 874, 877 (La.
App. 3 Gr. 1993).



obvi ously lacking in the present case, the Louisiana Suprene Court
has substantially liberalized this requirenent. The plaintiff now
must only prove "the circunstances indicate that it is nore
probabl e than not that the defendant caused the acci dent and ot her
pl ausi bl e expl anati ons do not appear to be the probabl e cause of
the accident." 1d.

Lofton, however, has failed even to satisfy this relaxed
standard. Ceneral Mtors maintains that there is no evidence of
any other failures of this seat belt, and Lofton offers nothing to
indicate otherwise. The fact that her seat belt did not prevent
her from striking the steering colum could indeed have been the
result of a General Mdtor's defect, but it could al so have been the
result of numerous intervening factors.® Lofton was not driving a
new aut onobi | e. At the time of the accident, her Cadillac had
approximately 17,000 mles. Lofton, who woul d have had t he burden
of proof at trial, offered nothing below in the way of summary
j udgnent evi dence tendi ng to showthat any such operational failure
was due to a condition of the seat belt which exi sted when General
Mot ors had custody of the vehicle. This precludes a presunption
that the restraint system was defective when the vehicle left

General Mtors' hands.

3 For instance, the dealer can tighten or |oosen the seat
belts after the car | eaves the manufacturer, the driver can
adjust the restraint systemherself, and problens with the seat
belts can devel op over tine.

In fact, Wal ker clained the seat belt was not defective in
its manufacture, but rather there was an operational defect in
the manner in which the seat belt functioned in this particular
accidentsqQi.e., a |low speed intersectional collision.
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Concl usi on
Accordingly, the district court's grant of sunmmary judgnent is

AFF| RMED.
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