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PER CURI AM *

Adenol a M chael Ogunl eye appeal s the di sm ssal of his petition
for wit of habeas corpus for lack of jurisdiction. W affirm

Backgr ound

Qgunl eye, a Nigerian citizen, was convicted of a felony by an

Okl ahoma state court and deported in 1985. He reentered the United

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



States in 1986, msrepresenting his identity to avoid exclusion.?
His true identity was di scovered, however, and an i mm gration judge
ordered his deportation based on the m srepresentation.? The order
of deportation was upheld on appeal by the Board of |Inmmgration
Appeal s and by this court.?

Wiile in custody awaiting deportation Ogunleye filed a
petition for wit of habeas corpus challenging his Ol ahonm
convi ction which he thought to be the basis of his deportability.
Determ ning that he had been denied such relief by the federa
district court in Oklahoma and by our colleagues in the Tenth
Circuit,* the court a° quo directed Ogunleye to explain how his
current petition differed fromthe earlier petition. Upon receipt
of that explanation the court rejected sone of OQgunl eye's clai ns as
successi ve and denied others on the nmerits.®> QOgunl eye appeal ed and

we vacated in part® and remanded for a determ nation whether the

!As a convicted felon, Ogunleye was excl udabl e under 8 U.S. C
88 1182(a)(2) and (6).

2See 8 U.S.C. § 1251(a)(1)(A);: 8 U.S.C. § 1182(a)(6)(C).

3Qgunleye v. 1.N. S., No. 90-4758 (5th Cir. July 15, 1991)
(unpublished). W also affirnmed the BIA's denial of his notion to
reopen. Qgunleye v. I.N. S., No. 92-4393 (5th Cr. August 27, 1993)
(unpubl i shed).

“gunleye v. |.N.S., 940 F.2d 671 (10th Cir. 1991), cert.
denied, 112 S.Ct. 899 (1992).

SQgunl eye also challenged the I.N.S.'s refusal to waive the
filing fee required by 8 U S.C. § 1255a(c)(7) for adjustnment of
st at us. The district court properly determ ned that QOgunl eye's
status as a convicted felon forecl osed such relief. See 8 U S.C.
§ 1255a(a) (4).

Qgunl eye v. Warden, F.D.C., Gakdale, No. 92-4907 (5th Gr.
Septenber 2, 1993) (unpublished). The court affirnmed with regard
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current incarceration satisfied the "in custody" requirenent of
28 U.S.C. § 2254.7 Before the court could address the renand
Qgunl eye was deported. He did not seek a stay of deportation from
the District Director of the I.N.S.® The district court therefore
di sm ssed the petition on the grounds that the deportation voided
the court's jurisdiction. Ogunleye tinely appeals the dism ssal
and al so seeks a retraction of the deportation and a restoration
into |I.N S. custody.
Anal ysi s
Qgunl eye's appeal is governed by Umanzor v. Lanbert.® In
Urmanzor, we held that the Ilegislative nmandate of 8 U S C
1105(a)(c) is clear and unequivocal: "An order of deportation
shall not be reviewed by any court if the alien . . . has
departed fromthe United States after issuance of the order."® W

expl ai ned:

to the application for adjustnent of status.

The petitioner's custody nust bear sonme nexus to the
convi ction under attack. Mal eng v. Cook, 490 U. S. 488 (1989);
Wllis v. Collins, 989 F.2d 187 (5th G r. 1993). Qgunl eye's in
custody status stemmed from his illegal entry into the United
States, not the felony conviction in Clahona.

8See 8 C.F.R 8§ 243.4. (Qgunleye filed an energency notion to
enjoin deportation. The district court explained that the proper
avenue for obtaining the stay was through the District Drector.
W rejected Ogunl eye's appeal for lack of jurisdiction because the
decision of the district court was interlocutory. Qgunl eye v.
Guzi k, Warden, F.D.C., Qakdale, La., No. 93-1070 (5th Cr.
Novenber 17, 1993) (unpublished).

782 F.2d 1299 (5th Cr. 1986); see also Quezada V.
| mm gration and Naturalization Service, 898 F.2d 474 (5th Cr.
1990) .

108 U.S.C. § 1105(a)(c).



Any alien subject to a final order of deportation has six
months to file a petition for review in the appropriate
circuit court. Filing such a petition effects an
automatic stay of the alien's deportation. |f the alien

is "held in custody pursuant to an order of deportation,"

he may also seek a wit of habeas corpus in the

appropriate district court. But, in any event, the right

of judicial review of a final order of deportation does

not require the I.N. S. to defer deportation of an alien.

The burden is on the alien to obtain a stay.

Qgunl eye exhausted direct review of his order of deportation
and was therefore not entitled to an automatic stay. Although he
filed a petition for wit of habeas corpus, he did not request a
stay of deportation fromthe District Director. Federal courts are
courts of limted jurisdiction, having only that juridsiction
granted by the Congress. The congressional mandate of 8 U S. C
8§ 1105(a)(c) directs that Ogunleye's deportation divested the
district court, and this court, of jurisdiction. Qgunl eye' s
petition for wit of habeas corpus is therefore DI SM SSED for | ack
of jurisdiction. The notions for retraction of deportation and

restoration into |I.N. S. custody are DEN ED as noot.

YUmanzor, 782 F.2d at 1303 (citing 8 U.S.C. § 1105(a)).
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