IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5569
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LUES ASPRELLA CARDENAS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 93-CR-34-1
 (July 19, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *
Lues Asprella Cardenas appeals the district court's denial
of his oral notion for a second psychiatric exam nati on.
Al t hough he does not challenge the initial determ nation, mde
af ter extensive physical and psychol ogical testing, that he was
conpetent to stand trial, Cardenas argues that his deneanor at
trial required that the district court order a second psychiatric

exam nation. This Court reviews a district court's denial of a

nmotion for a psychiatric examnation for an abuse of discretion.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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See United States v. Wllians, 998 F.2d 258, 266 (5th Gr. 1993),

cert. denied, 114 S. C. 940 (1994).

A district court must hold a conpetency hearing follow ng a
show ng of reasonable cause for believing that the defendant may

be inconpetent. United States v. Dockins, 986 F.2d 888, 893 (5th

Cir.)(defendant noved for re-exam nation after prior exam nation

and determ nation of conpetency), cert. denied, 114 S . C. 149

(1993). Under 18 U S.C. § 4241, the test for conpetency is
twofold. United States v. Sparks, 2 F.3d 574, 584 (5th Cr.

1993), cert. denied, 114 S. Ct. 1548 (1994). First, the defendant

must have "sufficient present ability to consult with his | awer
with a reasonabl e degree of rational understanding." [|d.
(citation omtted). Second, the defendant nust have "a rational
as well as factual understanding of the proceedi ngs against him"
Id.

I n denying the second notion for a conpetency hearing, the
district court noted that the psychiatric report indicated that
Cardenas would intentionally act nentally inpaired and "that's
exactly what he's doing now that he's cone to trial." The
district court's opinion that Cardenas was deliberately
attenpting to appear inconpetent is entitled to considerable

deference. See Dockins, 986 F.2d at 893. In the present case,

the court's opinion is supported by the psychiatric report and by
Cardenas's counsel's affirmation that he was able to conmunicate

wth Cardenas prior to trial. The district court's decision not

to order a second conpetency hearing was not an abuse of

di scretion. The judgnent of the district court is AFFI RVED



