IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5567

CHRI STI L. KUGLE
Pl ai ntiff-Appellant,

ver sus

BRUCE SHI ELDS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:91 CV 630)

July 7, 1995

Bef ore DAVI S, BARKSDALE and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:”

Plaintiff, Christi Lyn Kugle, appeals the Fed. R Cv. P
12(b) (6) dism ssals and summary judgnents granted in favor of the
defendants in her 42 U S C. 8§ 1983 action, in which she sought
damages for injuries allegedly resulting fromher unlawful arrest
for delivery of marijuana. Kugle bases her clains upon the Fourth
Amendnent, the Due Process cl ause and conmon | aw i ntentional torts,
claimng that she was illegally seized because her arrest warrant

was facially invalid and was i pso facto invalid because it was not

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



supported by probable cause. She also clains that the arresting
officers unlawfully seized her because they entered her hone to
effectuate the arrest. W AFFI RM

FACTS AND PROCEEDI NGS BELOW

This case arises fromthe arrest of Christi Lyn Kugl e pursuant
to an arrest warrant bearing her full name, although she was not
the real suspect. Kugle's arrest resulted from tw related
i nvestigations conducted by the Texas Rangers, the Henderson
County, Texas Sheriff's Departnent, the Athens, Texas Police
Departnent, and the Anderson-Henderson Country Drug | nvestigation
Unit ("DIU"). Pursuant to one investigation, Oficer Roy G aham of
t he Dl U conducted surveillance of a nobile hone near Athens, Texas,
i n which the occupants were suspected to be engagi ng i n anphet am ne
and/ or met hanphetam ne | aboratory activity. During the
surveillance, Gahamdeterm ned the identities of these occupants.
Pursuant to the other investigation, Oficer Bruce Shields went
undercover to gain the confidence of the nobile hone's residents in
an effort to uncover the occupants' suspected nmarijuana
trafficking. A very tall woman (5 10" - 6' in height) wth |ong
bl ack hair and brown eyes delivered marijuana to Shields. Although
the woman's real nane was probably Christy Shelton (or Christy
Aaron), she sonehow was identified as "Christi Kugle."

At sone point, Oficer Shields obtained a copy of Kugle's
driver's license, which contained her photograph and descri bed
Kugle as 51" tall with blond hair and green eyes, residing at an

address across town from the nobile hone. Kugl e all eges that



Shields initially noted the di screpanci es between her and t he woman
from whom he purchased the marijuana, and yet he never sought to
investigate the problem Kugle therefore alleges that Shields was
aware that there was an identification problem but proceeded to
take steps to obtain an indictnment anyway under the name "Christi
Lyn Kugle." The m staken identity nost likely resulted fromthe
fact that the two wonen previously had the sanme married surnanme
"Smith."?!

The Henderson County Grand Jury subsequently returned two
i ndi ctments against Kugle for illegal drug-related activity based
upon Shields' testinony that a tall, thin female with shoul der-
length black hair named Christi Lyn Kugle had sold him the
marijuana. Pursuant to the indictnents, the district clerk issued
two capias warrants containing only the nane "Christi Lyn Kugle"
and forwarded them to the Henderson County Sheriff's O fice for
execution. O ficers TomUnderhill, Janmes "Bubba" Martin and Robert
Butler arrested Kugle at her honme, entering her hone but not
conducting a search. They transported Kugle to the Athens City
Jail and later transferred her to the Henderson County Jail. Anong
other alleged humliations, Kugle clains that she was strip-
searched and that she underwent a body cavity check while in
custody. Upon Kugle's repeated protestations of i nnocence, Sheriff

Al fred summoned O ficer Shields to the jail shortly after Kugle's

'However, this does not explain how the difference in the
spelling of the first nanme went unnoticed, i.e., "Christi" versus
"Christy."



arrival. Wen Shields confirnmed that Kugle was not the suspect,
Sheriff Alfred i mediately rel eased her from custody.

Kugle filed her original conplaint on Novenber 8, 1991,
pursuant to 42 USC 8§ 1983, alleging false arrest and
i ncarceration against arresting officers Underhill, Martin, and
Butler, and the investigating officer Shields, all in their
i ndi vi dual capacities; Sheriff HB. ("Slick") Afred, in both his
of ficial and individual capacities; and Henderson County, Texas.
She filed a First Amended Conplaint on Novenber 12, 1991, and a
Second Anended Conplaint on January 2, 1992. The district court
dismssed the clains against Underhill, Mrtin and Butler on
February 21, 1992, and against Shields on May 13, 1992. Kugl e
filed a notion for reconsideration of the clains against Shields.
After taking Shields' deposition, Kugle filed a Third Amended
Conpl aint on March 1, 1993, nam ng Shields, Gaham Underhill
Martin, Butler, Sheriff Al fred, Henderson County, and the DIU She
again sought reconsideration of the «clains against Shields,
Underhill, Martin, and Butler and was denied.? Kugle then filed a
second lawsuit against Oficer Gaham and the DU, which was

consolidated with the previous |awsuit. The district court

2The district court's denial of Kugle's notion to reconsider
the dism ssal of Shields, Underhill, Martin and Butler technically
does not constitute a dismssal of Kugle's clainms reasserted
agai nst these defendants in her Third Arended Conpl ai nt. However,
in denying Kugle's nmotion to reconsider, the district court
inplicitly rejected the notion that Kugle's Third Anmended Conpl ai nt
stated a claim agai nst these defendants. Because Kugle has not
asserted the continued viability in the |ower court of any claim
agai nst these defendants raised in the Third Anended Conpl aint, we
W Il consider the clains stated therein as having been di sm ssed by
the district court as well.



dismssed the clains against Gaham on Novenber 3, 1993 and
rendered sunmary judgnent in favor of Sheriff Alfred, Henderson
County and the DIU on Novenber 19, 1993. The district court also
dism ssed all of the state | aw cl ai ns agai nst the defendants on the
basis that Texas state courts have generally | ooked to the federal
courts in developing the [imts of qualified i munity.
ANALYSI S

All injuries outlined in Kugle's conplaint stem from her
arrest and subsequent incarceration for delivery of marijuana.
Kugl e has made it clear that she bases her clains upon unlawful
arrest in violation of her constitutional rights. The Fourth and
Fourteent h Anendnents guard agai nst arrest w t hout probabl e cause.

Hand v. Gary, 838 F.2d 1420 (5th Cr. 1988).

The district court dismssed the clains against all the
investigating officers and the arresting officers pursuant to Fed.
R Cv. P. 12(b)(6) for failure to state a clai mupon which relief
may be granted, on the basis of the officers' qualified i munity.
W review a dismssal pursuant to Rule 12(b)(6) de novo. To
survive a notion to dismss, a plaintiff nust state facts in the
conpl aint which, if proven, would overcone the qualified i munity

defense. Babb v. Dorman, 33 F.3d 472, 476 (5th Cr. 1994). For

purposes of Rule 12(b)(6), allegations and well-pleaded facts
contained in a plaintiff's conplaint are taken as true. Mtchel
v. Forsyth, 472 U.S. 511, 105 S. Ct. 2806 (1985)

To overcone a qualified inmunity defense, a plaintiff mnust:

(1) establish a violation of a clear constitutional right; and (2)



show that the official's conduct was objectively unreasonable in
light of clearly established |law at the tinme of the incident at
issue and the information the official possessed. Salas v.
Carpenter, 980 F.2d 299, 305-06 (5th Cr. 1992). This standard

gives anple roomfor m staken judgnents' by protecting '"all but
the plainly inconpetent or those who knowingly violate the law.""

Hunter v. Bryant, 112 S. . 534, 537 (1991) (internal quotation

omtted).

Kugle's primary attack upon her arrest stens from the fact
that the arrest warrants did not contain any identifying
i nformati on about her other than her first, mddle, and | ast nane.
She argues that the warrants therefore did not conform to the
Fourth Amendnent's requirenent of particularity.® She al so argues
that she was arrested w thout probabl e cause.

Dism ssal of dains Against Underhill, Martin and Butl er

Kugle alleges that Oficers Underhill, Martin and Butler
violated her Fourth Amendnent rights by executing warrants that
failed to describe her wwth particularity and by entering her hone
W thout a search warrant to effectuate her arrest. Even if the
arrest warrant was constitutionally defective, an officer executing
the warrant is entitled to qualified inmunity if the warrant is
regular on its face and the officer does not act in bad faith or

wth notice of aninfirmty of the warrant. See Ham Il v. Wight,

3The Fourth Anendnment states, in pertinent part, that "no
Warrants shall issue, but upon probabl e cause, supported by Gath or
affirmation, and particularly describing the place to be searched,
and the persons or things to be seized."
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870 F. 2d 1032, 1036 (5th Gr. 1989); Turner v. Raynes, 611 F.2d 92,

93 (5th Cr. 1980). Kugle contends that this warrant, which only
identified her by nanme, was not regular on its face. The
authorities do not support her argunent. Both Texas and federa
law require only that a warrant nane the person to be arrested.*
Thus, this warrant was regular on its face. Mbreover, an arrest
warrant that is regular on its face carries with it the limted
authority to enter a dwelling in which the arrestee |ives when
there is reason to believe that the arrestee is wthin the

dwel ling. See Payton v. New York, 445 U. S. 573 (1980).

A careful review of Kugle's petition reveals that she nakes
no factual allegation to establish that the arresting officers were
not acting in good faith when they executed the warrant or that
they had a good reason to believe that the nanme on the arrest
warrant was not the nane of the true suspect. That being the case,
the |aw does not require an arresting officer to go behind the

warrant and question its validity.?® Turner, 611 F.2d at 93.

4 “Texas Code Crim Proc. art. 15.02 requires only that a
warrant "nane the person whose arrest is ordered or, if unknown,
describe him" Simlarly, Fed. R Cim P. 4(c)(1l) states that a
warrant "shall contain the name of the defendant, or if his nane is
unknown, any nane or description by which he can be identified with
reasonabl e certainty."

SKugl e makes nuch of the fact that requiring only a nane on a
warrant could result in the arrest of the wong person when nore
t han one person shares the sane nane. United States v. Doe, 703
F.2d 745 (3rd Cr. 1983) (the nane "John Doe a/k/a Ed" on a warrant
was not particular enough to satisfy the Fourth Amendnent because
t here were probably thousands of people with that first name |iving
inthe Pittsburgh area). However, as the district court correctly
pointed out, that is not what happened here. There is only one
person naned "Christi Lyn Kugle" living in plaintiff's vicinity.
The true suspect is not naned Christi Kugle. Thus, plaintiff's

7



Al t hough the arrest and entry m ght have been avoi ded had the
of ficers sought further description, "the court should ask whet her
agents acted reasonably under settled lawin the circunstances, not
whet her anot her reasonable, or nore reasonable, interpretation of
the events can be constructed.” Hunter, 112 S.C. at 537,

Blackwel|l v. Barton, 34 F.3d 298, 304 (5th Gr. 1994). Because a

reasonabl e of fi cer woul d have believed that the arrest warrant and
the entry into Kugle's honme were lawful in light of clearly
established law, the district court properly dismssed the clains
agai nst Underhill, Martin and Butler.

Dism ssal of the d ains agai nst Shi el ds

We |ikewi se conclude that even if the warrant was defective,
O ficer Shields' behavior was al so objectively reasonable in Iight
of clearly established | aw. Kugle alleges that Shields derived her
name through "faulty conputer generated searches of governnent
records and/or poor record keeping and/or sloppy police
investigative efforts" and then gave her nane to the grand jury.
Kugl e further all eges that, prior to his testinony before
the grand jury, Shields knew that the photograph and descri ption
contained on the photocopy of 'Christi Lyn Kugle's' driver's
license did not match the person whom he had been investigating.
She also alleges that he had communicated this know edge to an
officer with the Texas Rangers, but that no further investigation
was conduct ed. She alleges that he had additional reason to

believe that the person being investigated was not named Christi

argunent i s inapposite.



Lyn Kugl e because he had heard her answer to the nanme of "Smth"
whi | e he was operating undercover. Nonethel ess, she alleges that
Shields failed to "properly use"” this informati on when he testified
to the grand jury that the person who had commtted the drug
of fenses was a female 5" 10" to 6'-0" tall with |long, straight black
hair, and that she was naned Christi Kugle.

Shi el ds argues that under Rodrigquez v. Ritchey, 556 F.2d 1183,

1193 (5th Cir. 1977), cert. denied, 434 U S. 1047 (1978), he is

insulated fromliability because the grand jury's indictnment broke
the causal chain between his investigation and the arrest.
However, to the extent R tchey stands for the proposition that an
officer in Shields' positionis absolutely i mune fromsuit, it was

inpliedly overruled by Malley v. Briggs, 475 U. S. 335 (1986). 1In

Mal |l ey, an officer who requested arrest warrants where probable
cause was | acking argued that he was absol utely i mmune because the
magi strate's i ndependent determ nation of probabl e cause broke the
causal chain. The Suprene Court rejected this argunent, hol ding
that the officer was only qualifiedly inmmune. The Court
articulated the standard for qualified inmunity as
whet her a reasonably well-trained officer . . . would
have known that his affidavit failed to establish
probabl e cause and that he should not have applied for
the warrant. |f such was the case, the officer's
application for a warrant was not objectively reasonabl e,
because it created the unnecessary danger of an unl awf ul
arrest.
ld. at 344.
This court has held that although officers are qualifiedly

immune if they present the facts supporting the warrant to an



i nternmedi ary whose independent decision breaks the causal chain,
of ficers who maliciously or reckless m srepresent or omt materi al
information in presenting such information are not shielded from

liability. See e.q., Hale v. Fish, 899 F.2d 390 (5th Cr. 1990)

(denying qualifiedimunity where affidavit submtted to nagi strate
contained material msstatenents and om ssion of excul patory
evi dence of such character that no reasonable officer would have
submtted it); Hand, 838 F.2d at 1428 ("Any m sdirection of the
magi strate or grand jury by om ssion or conm ssion perpetuates the
taint on the original official behavior.") But we have held that
negli gent conduct |eading up to the issuance of a warrant or grand

jury indictnent is not actionable. See, Canpbell v. San Antoni o,

43 F.3d 973 (5th Cr. 1995) (plaintiff's arrest resulting from
negl i gent identification procedur es ver sus i ntenti onal

m si dentification was not actionable; Herrerav. MIIsap, 862 F. 2d

1157 (5th Gr. 1989) (plaintiff's arrest resulting from police
negligence in msspelling suspect's nanme on materials submtted for
i ndi ctment and warrant was not actionable).

Kugl e's conpl ai nt does not allege that Oficer Shields acted
intentionally, maliciously or recklessly. Rat her, Kugle's
description of Oficer Shields' conduct anounts to no nore than
negl i gence. Because negligenceis insufficient to defeat qualified
immunity in this context, the district court properly dismssed

Kugl e's cl ai ns agai nst O ficer Shields.
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C ai ns Agai nst Oficer G aham

Kugle alleges that Oficer G ahamidentified the suspect as
Christi Kugle early in the investigation, told Shields that Kugle
previ ously had been "handl ed" by the Athens Police Departnent, and
gave Shields a report containing conflicting information as to the
suspect's identity. Kugle alleges that G ahanis failure to verify
the suspect's identity caused the false arrest.

At nost, Kugle's allegations support negligent investigative
work, which for the reasons stated above fails to overcone a
qualified imunity defense. Thus, the district court properly
di sm ssed the claimagai nst G aham

Did the District Court Properly Gant Summary Judgnent for Sheriff

Al fred, Henderson County, and the DI U?

Sheriff Alfred did not participate in the investigation until
after Kugle's arrest. Upon Kugle's protestations of innocence,
Al fred summoned O ficer Shields to the jail. Kugle was rel eased
fromcustody shortly after Shields confirned that she was not the
true suspect. Kugle was arrested and rel eased wthin the sane day.
Even had we held that the warrant was invalid, Kugle failed to
establish that Sheriff Alfred viol ated her Fourth Anendnent rights.
A cl ai mexi sts agai nst an officer maintaining custody of a person
arrested pursuant to a facially valid warrant only if the officer
fails to release the arrestee after receiving information "upon
whi ch to concl ude beyond a reasonabl e doubt" that she is not the

real suspect. Duckett v. Gty of Cedar Park, 950 F.2d 272, 279

(5th Gr. 1992). Any conduct prior to obtaining this know edge is

11



obj ectively reasonable. 1d. See also, Baker v. MCollan, supra.

In Baker, the Suprene Court explained that detaining a person
pursuant to a valid arrest warrant does not usually give rise to a

constitutional claim however, continued detention in the face of

repeated protests of innocence wll, after the |lapse of a certain
anount of tine, deprive the accused of "liberty . . . wthout due
process of law. " [Ibid, 99 S.C. at 2694. |In Baker, the detention

of the wong person for three days despite repeated protestations
of innocence was found not to constitute a due process violation.
Thus, Kugle's release wthin the sanme day of arrest does not
constitute a constitutional deprivation in light of the valid
arrest warrant.

To establish the liability of Sheriff Alfred in his official
capacity, the County, and the DI U, Kugle would have to show (1) a
violation of a constitutional right and (2) that the violation was
caused by an official custom or policy.® A single incident of
al l eged constitutional violation suffices if it was caused by an

exi sting policy. Penbaur v. Gty of G ncinnati, 475 U S. 469

(1986). Kugle alleges that Alfred maintai ned policies of serving

warrants w thout particularization of the parties naned therein,;

The cl ains against the Sheriff in his official capacity and
agai nst the County and the DIU constitute suits against the state.
However, these defendants have not alleged whether Eleventh
Amendnent sovereign immunity would apply in this § 1983 acti on;
thus, we consider the clains against them on their nerits. Cf.
Adans _v. Mers, 721 S.W2d 447, 449 (Tex. C. App. -- Tyler
1986) (No wai ver of sovereign imunity by State of Texas for § 1983
actions in federal court.) Accord, Astley v. Bekins Van Lines Co.
673 F.Supp. 876, 877 (E.D. Tex. 1987); Taylor v. Seanans, 640
F. Supp. 831 (E.D. Tex. 1987).

12



aut horizing entry into hones pursuant to such arrest warrants; and
serving warrants without judicial determnation as to the proper
identity of the parties nanmed therein.

Even had we held today that a warrant bearing only a nanme was
constitutionally deficient only to the extent that there is a
reasonabl e suspicion that the nanme is incorrect, Kugle would have
to show that Alfred nmaintained an affirmative policy of executing
warrants bearing only a nane despite such suspicion. See WAnger,
supra, 621 F.2d at 683. (evidence was sufficient to show that
sheriff maintained a policy of conducting full searches of hones
for suspect, based solely on an arrest warrant bearing a nane and
address, and of serving arrest warrants on m dnight shift w thout
first attenpting to serve themby day). Kugle nerely alleges that
Al fred's supervisory control of the DIU makes himliable for the
m shaps that led to her arrest. She does not allege facts show ng
an affirmative policy violating the Fourth Amendnent attri butable
to the County, the DIU, or Sheriff Al fred, nor does she all ege that
a failure to maintain a nore protective policy was "deliberately

indifferent" to her rights. See Gty of Canton, Chio v. Harris,

489 U.S. 378, 388 (1989) (requiring deliberate indifference in
failure totrain cases). Thus, the district court properly granted
summary judgnent for Sheriff Al fred, Henderson County and the DI U

VWether the District Court properly rejected Kugle's state | aw

cl ai s
The district court rejected all of Kugle's state | aw cl ai ns on

the basis that the defendants are protected fromliability on those

13



clains on the sane basis that provides inmmunity from her federa
clains. Moreover, to the extent that Kugl e has sued Sheriff Al fred
in his official capacity, the County, and the DU, those clains
constitute actions against the State. Kugle's state clains are
based upon intentional tort. None of her clains fall within the
statutory waiver of immunity under the Texas Tort Clains Act. Tex.
Cv. Prac. & Rem Code Ann. 8 101.057(2) of the Act proscribes
liability for clains arising out of "false inprisonnent, or any
other intentional tort." The district court correctly rejected
Kugl e's state | aw cl ai ns.

VWhet her the District Court abused its discretionin denying Kugle's

Mbtion for Continuance

Kugl e argues that the district court abused its discretion by
denyi ng her Rul e 34 di scovery request and her Rule 56(f) notion for
continuance. In her notion for continuance, Kugle requested that
the court not consider Alfred, Henderson County, and the DU s
nmotion for summary judgnment until she acquired the DIU file on the
drug investigation, the crimnal files of Christy Shelton, and the
depositions of the DU Commander, Christy Shelton and Thomas
Under hi | |

Kugle argues that the Cvil Justice Expense and Delay
Reduction Plan (the "Plan"), adopted by the Eastern District of
Texas pursuant to the Cvil Justice Reform Act of 1990, 28 U. S. C
8§ 471 et seq., sonehow caused the district court to deny both
not i ons. She clains that the Plan prevented her from obtaining

di scovery to which she was otherwise entitled under the Federa

14



Rul es, and that the district court's denial of her notions failed
to renedy the problem

However, as the defendants argue, the Plan--which requires
voluntary disclosure of tangible -evidence "likely to bear
significantly on any claimor defense"--supplenents the Rules and
does not prevent discovery. Kugle has not explained how the Pl an
prevent ed her fromobtaining discovery to which she normally woul d
be entitled, nor does she indicate that the district court
otherwi se abused its discretion. A district court has wde
discretion in determ ning the scope of discovery, especially given
the policy of resolving qualified inmunity questions "on the face
of the pleadings and with limted resort to pre-trial discovery."

Janes v. Sadler, 909 F.2d 834, 838 (5th Cr. 1990). Kugl e' s

argunent that the district court abused that discretion is
unpersuasive. W reject Kugle's argunent.

CONCLUSI ON

For the foregoing reasons, the summary judgnents and 12(b) (6)

nmotions granted in favor of the defendants are AFFI RVED
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