UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-5562
Summary Cal endar

THREE DDD CONSTRUCTI ON COVPANY, | NC.
Pl ai ntiff-Appellant,
VERSUS

ROSI EK CONSTRUCTI ON COMPANY, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(85- Cv-3393)

(July 8, 1994)

Bef ore REYNALDO G GARZA, DUHE, and EMLIO M GARZA, Circuit
Judges.
PER CURI UM:

This case cones before us once again after having been
reversed and remanded in part by this court on the issue of
damages. On remand, the district court nodified several of the
damage awards. Concluding that the nodifications are in
conformty with the mandates of this court, we affirm

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the bases of well-settled principles of |aw inposes
needl es expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| . Background

This civil action was originally instituted by Three DDD
Construction Conpany in Novenber, 1985, and arises from a Corps
of Engi neers project on the Black R ver in Concordia Parish,
Loui siana, at its confluence wwth WIld Cow Bayou. The project
called for two stage devel opnent of both a gravity fl ow drai nage
structure and a powered punping plant, each of which would drain
the interior of Concordia Parish and di scharge flood waters into
Black River. The suit arose as a result of disputes between the
prime contractor on the second phase, Rosiek, and the excavation
contractor on the second phase, Three DDD

The case was tried to the court, and at the conclusion the
court issued its witten Reasons for Judgnent finding that Rosiek
had breached its contract with Three DDD by not dewatering the
excavation cite, and therefore, Three DDD was entitled to recover
bot h conpensatory damages and unpaid suns of noney due Three DDD
for work actually perfornmed and accepted by the Corps of
Engi neers. Both Three DDD and Rosi ek offered expert testinony as
to the cal culation of damages, and the anounts of damages. The
expert offered by Three DDD was M chael Call ahan of CCL
Construction Consultants. Rosiek offered the opinion of Richard
Roy. Damages were awarded to Three DDD in the anount of
$570, 193. 86.

Both parties appealed to the United States Court of Appeals
for the Fifth Crcuit. On February 13, 1992, this court rendered

its unpublished decision affirmng the judgnent of the Trial



Court on the issue of liability, but reversed and renmanded
portions of the damage award. Those portions of the award
remanded for additional consideration were:

Excavation inefficiency
Extra bul |l dozers

St and- by damages

Lost profit

| dl ed equi pnent

o=

On remand, the trial court nodified its previous awards as

fol |l ows:

|tem of Damage Initial Award Modi fied Award
1. Inefficiency Damages $69, 493. 72 $12, 865. 03

2 Addi tional Bull dozer 28, 506. 28 6, 911. 59

3 St andby Danages 98, 757. 77 15, 251. 31

4. Lost Profit 56, 163. 68 - 0-

5 | dl ed Equi pnent 33, 350. 00 - 0-

Three DDD appeals the district courts inplenentation of this

court's order of remand. For the foregoing reasons, we affirm
1. Discussion

In remanding the case to the district court, this court
asked the trial court to reconsider five categories of damages
previously awarded to Three DDD in the Iower court: (1)
recal culate Three DDD s inefficiency damages according to actua
productivity rates which Three DDD experienced in 1983 and 1984,
rather than the rates Three DDD estinmated in preparing its bid;
(2) determ ne ownership of the additional bulldozer and the
anounts of rental damages, if any, Three DDD actually incurred;

(3) determ ne whether any standby damages should be reduced due



to inclenent weather; (4) recalculate |ost profits according to
actual indicators of profit rather than bid estimtes; and (5)
determ ne whet her any idl ed equi pnent danages refl ect equi pnment
previously transferred to LaSalle Leasing. W address each
damage issue in turn

| nefficiency Danmages

The trial court initially determned that Three DDD i ncurred
additional costs as a result of inefficiencies created by
Rosiek's failure to dewater the outlet channel area. |n other
words, the presence of water at the worksite (a situation which
Rosi ek was contractually obligated to correct), and Rosiek's
met hods of construction dictated to Three DDD, increased the tine
and noney incurred by Three DDD during its excavati on.

This court reversed the district court award to Three DDD of
$69, 493. 72 in damages for extra costs incurred by it in
attenpting to performthe excavation of the outlet channel as a
result of Rosiek's failure to dewater that aspect of the project.
In this court's original opinion, we stated:

We have expressed a preference for actual damage

cal cul ati ons based upon cont enporaneous records as

opposed to fornulations relying on bid estinmates.

Mor eover, we have expressed our dissatisfaction with

the use of total cost theories of recovery in

situations calling for use of specific cost figures.

The record reflects that Dougl as Robertson (Robertson),

president of DDD, testified the work conducted by DDD in

1983 and 1984 was conpl eted according to "industry standard"

and no problens were encountered. Suggestions to the

contrary nmade by Call ahan are based on conjecture and

specul ation, unacceptable in this context. Roy's use of the

actual productivity rates rather than the bid estimtes are

inline wth Louisiana cases and cases of this court
applying Louisiana |aw. Therefore, "[u]nder the
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ci rcunstances presented, the interests of justice are best
served by setting aside the award of [inefficiency] damages
and remanding this case to the district court” for a
determ nation of the anmobunt of those damages as neasured by
the actual productivity rates ascertained fromthe work
performed by DDD in 1983 and 1984. (citations and footnotes
omtted).
Upon remand, and in accordance with the above setforth mandate of
this court, the district court adopted the cal cul ati on of
"basel i ne productivity" based upon actual production in the years
1983 and 1984 which were unaffected by Rosiek's failure to
dewater the outlet channel. W find that the district court
properly followed the dictates of this court in recalculating the
i nefficiency damages. Appellant reurges their argunent that the
conput ati ons of Callahan, which were based on bid productivity
which this court originally rejected in favor of conputations
based upon actual productivity achieved on the job, should be
adopted. Appellant's brief nerely challenges the wi sdomof this
court's prior opinion, but cannot refute the fact that the trial

court followed the mandates of this court to the letter.

Addi tional Dozer

This court remanded this issue for a determnation as to
whet her Three DDD actually incurred rental expenses in connection
wth the project. Three DDD failed to cite any fact testinony or
exhi bit that would establish that they actually incurred rental
expenses in connection with this item of danage. Because Three
DDD presented no evidence that they either owed or paid rent for

the use of additional dozers, the district court was correct in



rejecting any amounts for rental charges.!?

St and- By Danages

In its original opinion, the trial court awarded Three DDD
st and- by danages of $98, 757.77 for forty-eight (48) days from
Septenber 16, 1985 t hrough Novenber 7, 1985. According to the
evi dence adduced at trial, on Septenber 9, 1985, Three DDD s
outl et channel excavation operations at Black River were shut
down by the Corps of Engi neers pending conpletion of
contractually required flood protection by Rosiek. On Novenber
7, 1985, Three DDD was all owed to resune operations.

This court remanded this portion of the award to consider a
di scount for idled tinme by nunber of days between Septenber 6,
1985, and Novenber 7, 1985, for which work was inpossible due to
i ncl ement weat her. Upon remand, the district court nodified the
stand- by award to $15, 251. 31.

Three DDD reurges the argunent that it previously used
before this court, that Callahan' cal culations are nore
reasonabl e that those cal cul ated by Rosiek's expert. This court
adnoni shed the specul ative nature of Call ahan's cal cul ations
since they were based on bid estimtes and accounted for
i ncl ement weat her days with a factor rather than with a statenent
of the actual days which Three DDD could or could not have worked
during this period due to bad weather. The district court

correctly recal cul ated this damage anount based upon the actua

' Wiile the district court rejected any anount for rental
charges, it did award Three DDD direct |abor expense and profit
related to | abor expenses.



anount of tinme Three DDD woul d have been able to work taking into

account | ost days due to inclenent weather.

Lost Profit

The trial court originally awarded Three DDD danages for its
| ost profits based on Call ahan's "across the board" profit margin
of 11.1% of the remaining contract value. Finding error in the
reliance on bid estimates, this court remanded for new
cal cul ati ons based on Three DDD s actual experience on the job.

On remand, the district court denied Three DDD s claimfor
| ost profits. The court found that Three DDD, who continued to
rely on bid estimates to arrive at lost profits, was unable to
carry its burden of proving that the WId Cow Project would have
been profitable for Three DDD even if the entire project had been
dewatered and if Three DDD had operated the job as it had
pl anned. We find no error to have occurred in the district
court's determ nation

| dl ed Equi pnent

This elenent for damages was renmanded on the follow ng
grounds:

The District Court found LaSalle was a separate
corporate entity from Three DDD and our review of the
record and relevant |aw | eads us to conclude it was
correct on this point. However, the Court also found
Three DDD transferred all of its heavy equipnent to
LaSalle in July of 1984. The damages awarded Three DDD
for the idled equipnent did not occur until |ate 1985
and 1986. The District Court's award of the fair
rental value of Three DDD s equi pnent during this
period, appears when Three DDD could not find
additional work, is thus in conflict with his finding
that LaSalle was the owner of the equipnment. This
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situation forces us to remand this issue of damages for

the determnation by the Court as to the extent to

whi ch any of the calculations submtted by Callahan

rested upon equi pnent transferred to LaSall e.

Al t hough the district court notes on renmand that LaSall e
Leasing was in fact the owner of this equipnment and that the
equi pnent was used by Three DDD under a "Master Lease Agreenent"”
bet ween Three DDD and LaSal |l e, Three DDD contends that it is
entitled to rental damages sustained during the idled period
since, under its lease, it was obligated to continue to make
m ni mum nonthly rental paynments on this equi pnment. The district
court held that the mninumnonthly | ease paynent owed to LaSalle
under the Master Lease was to conpensate LaSalle for its loss, if
any, which it may sustain in granting Three DDD priority
treatnent in selecting and using the equi pnment desired by Three
DDD. This provision, the court ruled, is irrelevant to Three
DDD s alleged rental costs for idled equipnent. W agree.
Furthernore, Three DDD presented no evidence to the trial court
that it either actually paid or owed to LaSalle Leasing under
this or any other |ease provision. The district court is
affirmed on this point as well.

I11. Concl usion

We find that the district court correctly recal cul ated the

damage awards in accordance with the nmandates of this Court. The

appellee's claimfor frivolous appeal is denied.

AFFI RVED.



