IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5548

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
LI ZARDO RESTREPO LONDONG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(B-87-20-CR-02)

(June 27, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM *
Li zardo Restrepo Londono appeals the district court's

sentence. Finding no error, we affirm

l.
On April 10, 1987, Lizardo Restrepo Londono was indicted on

three counts: inportation and aiding and abetting the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



i mportation of cocaine, in violation of 21 U S.C. 88 952 and
960(a)(1) and 18 U.S.C. 8 2 (Count 1); possession with intent to
di stribute cocai ne and ai ding and abetting such, in violation of
21 U S.C 8841 and 18 U S.C. 8 2 (Count I1); and conspiracy to
possess with intent to distribute cocaine, in violation of 21
US C 8§ 846 (Count I11). Londono was convicted by a jury on al
counts. The district court sentenced himto a thirty-year term
of inprisonnent and to a five-year special parole termon Count
|. He was al so sentenced to a ten-year term of inprisonnent and
a five-year special parole termon Count Il, and to a ten-year
termof inprisonnment on Count I1l. H's sentences on Counts |
and I'Il were to run concurrently with each ot her and
consecutively with his sentence on Count |I. Additionally, he was
ordered to pay a $100,000 fine on Count | and $150 in speci al
assessnments on Counts Il and I11.

Proceeding pro se, Londono then filed a notion pursuant to
28 U.S.C. 8 2255, which the district court denied. On appeal,
this court remanded the case to the district court, and an
attorney was appointed to represent Londono during further
proceedings on this nmotion. The district court then granted
Londono' s 8§ 2255 notion, set aside Londono's sentences, and
schedul ed the case for resentencing.

Prior to resentencing, the governnent and Londono entered
into an agreenent which provided that the governnment woul d
reconmmend a sentence of twenty years inprisonnent but woul d nmake

no reconmendation as to the termof supervised release or as to



the anobunt of any fine. At his resentencing hearing, the
district court sentenced Londono to a twenty-year term of

i nprisonnment and a five-year term of supervised rel ease on Count
|; a ten-year termof inprisonnent and a five-year term of
supervi sed rel ease on Count Il; and a ten-year term of

i nprisonnment and a five-year term of supervised rel ease on Count
11 (collectively the "second sentence"). The sentences inposed
on Counts Il and Il were to run concurrently with the sentence
i nposed on Count |I. Thus, the total termof inprisonment was
twenty years. The district court also ordered Londono to pay a
$10, 000 fine on Count | and $150 in special assessnents on Counts

Il and I1l. Londono now appeal s his second sentence.

.
This court nmay not exercise general appellate review of a

pre- Gui del i nes sentence issued by the district court. See United

States v. Frontero, 452 F.2d 406, 409 (5th Cr. 1971); see also

United States v. Mathis, 579 F.2d 415, 419-20 (7th Cr. 1978);

United States v. Maples, 501 F.2d 985, 986 (4th Cr. 1974).

However, we nay vacate and correct on appeal a pre-Quidelines
sentence i nposed in violation of a defendant's constitutional

rights. Frontero, 452 F.2d at 409; cf. United States v. Lenons,

941 F.2d 309, 319-20 (5th Cr. 1991) (reviewing the nerits of an
appellant's claimthat his pre-Quidelines sentence was
di sproportionate to the crime commtted and thus violative of the

Ei ghth Anmendnent). Because Londono contends that his second



sentence was inposed in violation of his constitutional rights,

we review the nerits of his clains.

L1,

Londono first contends that his second sentence is
presunptively vindictive and thus violative of his due process
rights. He points out that the pre-sentence investigative report
(PSI) prepared before his original sentencing contained the
inplicit representation that he was eligible for parole,! even
t hough he was not actually eligible for parole by the terns of
the statutes under which he was convicted. He thus argues that
because the judge at his original sentencing was under the
m st aken i npression that he was eligible for parole after ten
years, "[a] realistic likelihood exists that [his second]
sentence [was] a penalty” in that the judge resentenced himto a
twenty-year termof inprisonnment w thout parolesQwhich he now
asserts is a harsher sentence than his previous sentence.

On resentencing, a sentencing court may not inpose a
sentence that is harsher than the original sentence unless the
record shows that the harshness was not notivated by

vi ndi cti veness. United States v. Vontsteen, 950 F.2d 1086, 1088-

89 & n.2 (5th Cr.) (en banc), cert. denied, 112 S. C. 3039

(1992); see North Carolina v. Pearce, 395 U S. 711, 723-25

! Londono's PSI contained the follow ng information, which
Londono asserts indicated that he was eligible for parole:
Parole Guideline Data: (Estimate) O f ender
Characteristics (SFS): 9; Ofense Category: VII; Adult
CGui del i ne Range: 52-80 nonths.
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(1969). Because Londono did not make a contenporaneous objection
to his second sentence on grounds of vindictiveness, the plain
error standard of review applies. Vontsteen, 950 F.2d at 1089.

A second sentence that is harsher than the first is the sine qua
non of a vindictiveness claim 1d. at 1092. Wthout such a

show ng, there can be no claimat all of vindictiveness upon

resentencing.'"” 1d. (quoting United States v. Schoenhoff, 919

F.2d 936, 939 (5th Gr. 1990)).

Despite Londono's contentions otherw se, his second sentence
was considerably nore |lenient than his original sentence.
Londono's term of inprisonnent was decreased by twenty years, and
Londono admts that he actually was ineligible for parole on
ei ther sentence. Mdreover, the record gives no indication
what soever that the judge, at Londono's original sentencing, was
under the inpression that Londono was eligible for parole or that
the judge sentenced Londono as he did because he was under such
an i npression, as Londono contends. Further, Londono bargai ned
for the governnent's recommendati on that he receive the sentence
he actually did receive at resentencing. W thus concl ude that
Londono' s contention that the sentencing judge was presunptively

vindictive is neritless.

| V.
Londono al so contends that his second sentence viol ates the
Ei ghth Amendnent's proscription agai nst cruel and unusual

puni shnment in that it is grossly disproportionate to the severity



of his crinme. He bases this contention on his argunent that had
he been sentenced pursuant to the CGuidelines, he would have been
sentenced to between 121 and 151 nonths inprisonnentsqQi.e., not
nore than approximately 12.5 years.? W find Londono's
contention to be conpletely void of nerit. The offenses for

whi ch Londono was sentenced were committed prior to Novenber
1987; therefore, the Guidelines are totally inapplicable.

Lenons, 941 F.2d at 319. Accordingly, "'the nmatter and extent of

sentencing was conmtted to the district court's discretion.

ld. (quoting United States v. Stovall, 825 F.2d 817, 826 (5th

Cir. 1987)). Absent proof fromthe defendant that the court was
i nfl uenced by inperm ssible notives or incorrect information, a
sentence within the range provided by statute will not be
reversed. 1d. (quotation and citation omtted). Londono admts
that his sentence was within statutory bounds, and his assertion
that the district court failed to | ook to the Guidelines for an
equi tabl e sentence is not evidence that the court was influenced
by i nperm ssible notives or incorrect information. Hence, we
cannot say that the district court abused its discretion in

resent enci ng Londono.

V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

2 \WW note that Londono does not indicate how he cal cul at ed
the 121-151 nonth range under the Cuidelines.
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