IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5498
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
BURTON EDWARD BAI LEY, JR.,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 93-CR-119-2
_ (May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
"Revi ew of sentences inposed under the guidelines is |imted
to a determ nation whether the sentence was inposed in violation
of law, as a result of an incorrect application of the sentencing

gui deli nes, or was outside of the applicable guideline range and

was unreasonable." United States v. Mitovsky, 935 F.2d 719, 721

(5th Gr. 1991). The sentencing judge is in a unique position to
eval uate whet her a defendant has accepted responsibility. United

States v. Brigman, 953 F.2d 906, 909 (5th Gr.), cert. denied,

113 S.Ct. 49 (1992). This Court applies a very deferenti al

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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standard of reviewto a district court's refusal to credit a

def endant's acceptance of responsibility. See United States V.

Thomas, 12 F.3d 1350, 1372 (5th Cr.), petition for cert. filed,

(U.S. April 11, 25, 1994) (No. 93-8655 and No. 93-8862) (applVying
"clearly erroneous" standard and noting, that there "appear| ed]
to be no practical difference" between that standard and the
"w t hout foundation" or "great deference" standards used in other
cases) (internal quotations and citations omtted).

The defendant bears the burden of proving that he is

entitled to the dowmmward adjustnent, United States v. Kinder, 946

F.2d 362, 367 (5th Cr. 1991), cert. denied, 112 S .. 2290

(1992), and is not entitled to a reduction sinply because he has
entered a guilty plea. U S. S .G § 3E1.1 comment. (n.3),; see
United States v. Shipley, 963 F.2d 56, 58 (5th Gr.), cert.

denied, 113 S. Ct. 348 (1992). A defendant cannot deny part of
his relevant crimnal conduct and receive a reduction for
acceptance of responsibility as to the conduct that he has

admtted. United States v. Smth, 13 F.3d 860, 865-66 (5th Gr.

1994); see United States v. Kleinebreil, 966 F.2d 945, 953-54

(5th Gir. 1992).

I n maki ng sentenci ng decisions, the district court properly
consi ders any rel evant evidence "provided that the information
has sufficient indicia of reliability to support its probable
accuracy." U S S G 8 6Al.3(a). Because the PSRis reliable, it

may be considered as evidence. United States v. Lghodaro, 967

F.2d 1028, 1030 (5th Cr. 1992). Objections in the form of

unswor n assertions, however, do not bear sufficient indicia of
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reliability to be considered. [d. If no relevant affidavits or
ot her evidence are submtted to rebut the information contained
in the PSR, the court is free to adopt its findings wthout

further inquiry or explanation. United States v. Mr, 919 F. 2d

940, 943 (5th GCr. 1990).

The probation officer reported that during his interview
with Bailey, Bailey denied key elenments of his involvenent in the
of fense during his interviewwth his probation officer. Bailey
obj ected but did not present evidence to refute the probation
officer's report. Consequently, the district court properly
relied on the information in the PSR

Bail ey's argunent that the district court erroneously denied
hi m acceptance of responsibility in order to equalize his
sentence with Landry's sentence is also without nerit. Taking
all of the district court's comrents in context, the trial court
consistently based its denial of acceptance of responsibility on
Bail ey's reluctance, until the tine of his sentencing, to accept
responsibility for his conduct. Tineliness of the defendant's
conduct in manifesting acceptance of responsibility is a relevant
factor to be considered in awardi ng a downward adj ust nent for
acceptance of responsibility. See U S S.G 8§ 3E1.1 coment. (n.1
(g), (h)). The district court did not err in refusing to grant
Bail ey a three-point dowward adjustnent for acceptance of
responsibility.

Thi s appeal borders on being frivolous. W caution counsel.
Federal Public Defenders are like all counsel subject to

sanctions. They have no duty to bring frivolous appeals; the



opposite is true.
(5th Gr. My 18,
AFFI RVED.
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See United States V.

Bur | eson,

1994, No. 93-2619).

F. 3d



