UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5462
Summary Cal endar

ARTHUR W CARSON
Pl ai ntiff-Appellant,
VERSUS
CYNTHI A STEVENS KENT, Judge, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:92 CV 752)

(May 25, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
Arthur W Carson, a Texas state prisoner and all too frequent

litigator in this court,? appeals, pro se, the summary judgnent

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 Carson has filed at |east eight other suits in this court in
the past three years. See Carson v. Perry, 93-4375 (5th CGr. Cct.
22, 1993) (unpublished) (summary judgnent affirmed in part, vacated
and remanded in part); Carson v. Collins, 93-4019 (5th Cr. Sep
23, 1993) (unpublished) (affirmng dismssal of civil rights case
as frivolous); Carson v. Collins, 92-1772 (5th Gr. Mar. 3, 1993)
(unpubl i shed) (single-judge order) (denying certificate of probable
cause); Carson v. Wildron, 92-4375 (5th Gr. OCct. 21, 1992)
(unpublished) (affirmng dismssal of <civil rights case as
frivolous); Carson v. Collins, 92-1086 (5th Cr. My 20, 1992)
(unpubl i shed) (single-judge order) (denying certificate of probable
cause); Carson v. Pustka, 91-4611 (5th Cr. WM. 9, 1992)



granted Terri Neal in this § 1983 action. W DISMSS the appeal
See Loc. R 42.2.3
| .

One of the persons sued by Carson was Texas state court clerk
Terri Neal. He alleged that she refused to file his notions for
habeas corpus ad testificandumand for recusal of state court Judge
Cynthia Stevens Kent in a state court mal practice action, instead
returning the notions to Carson on the alleged fal se pretext that
his state court action had been disnmssed in Novenber 1991.4
Carson clainmed a conspiracy to deny his right of access to the
courts. He attached a June 1992 letter from Neal informng him
that his case had been di sm ssed; a copy of the Novenber 1991 order
dismssing it; and an order setting a tel ephone hearing for May 21,
1992.

The magi strate judge ordered Carson to file a nore definite

statenent of his clains. Carson responded with an anended

(unpublished) (affirmng dismssal of civil rights case); Carson v.
Her nandez, 91-1528 (5th Cr. Nov. 22, 1991) (unpublished) (sane);
Carson v. Peterson, 91-2618 (5th Gr. Nov. 20, 1991) (unpublished)
(sane).

3 That rul e provides:

Frivol ous and Unneritorious Appeals. I f upon the
hearing of any interlocutory notion or as a result
of a review under Loc.R 34 [providing for summary
cal endar disposition of cases], it shall appear to
the Court that the appeal is frivolous and entirely
W thout nerit, the appeal will be dism ssed.

4 Carson al so sued Judge Kent, alleging that she refused to rul e
on his notions, circunvented a schedul ed tel ephone hearing, and
refused to answer questions regarding the status of his case. The
case agai nst Judge Kent was dism ssed with prejudice as frivol ous;
Carson does not appeal that dism ssal.
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conplaint, reiterating his allegations and all eging that the order
setting the tel ephone hearing showed that his case had not been
di sm ssed, so that Neal's subsequent letter regarding the di sm ssal
was false. Carson also contended that Neal was not inmune from
Sui t.

The magi strate judge granted Carson | eave to proceed in form
pauperis (I FP), and ordered Neal to answer the conplaint. |In her
answer, Neal requested di sm ssal of Carson's conplaint, pursuant to
Fed. R CGv. P. 12(b), for failure to state a claim She contended
that she had filed Carson's notions; and that she had sent Carson
notice of dismssal on a judge's order, so that she was absol utely
imune fromsuit in any action arising fromthe letter she sent
Carson regarding the dismssal. She attached copies of: (1) the
recusal notion (stanped as filed March 5, 1992); (2) the habeas
nmotion (stanped as filed April 6, 1992); (3) Judge Kent's My 28,
1992 order recusing herself; and (4) state court Judge CGene Ater's
June 1992 order that Carson be notified that his case was di sm ssed
in Novenmber 1991.

Carson filed a "traverse" to Neal's answer, stating, inter
alia, that she had not proved that she served himw th copies of
the recusal order and Judge Ater's order; that he shoul d be al | owed
di scovery; that Neal's copies of the recusal and habeas notions
i ndicate that his case was not dism ssed; that Neal never inforned
himthat his state court case was dism ssed; and that prison nai
|l ogs could verify Carson's receipt or non-receipt of mail from

Neal. Carson requested: (1) that he be allowed to depose Judge



Pat McDowel |, who appointed Judge Ater to preside over his case;
(2) that he be allowed to submt interrogatories to Neal; and (3)
copies of the state court docket sheet, prison mail |og, and
transcript of the January 24, 1992, hearing on his notion to
reinstate his state court case.

Carson al so asserted that "sunmmary j udgnent"” was i nappropri ate
until after the conpletion of discovery. He alleged that he had
produced sufficient evidence (i.e., the attachnments to his
conplaint) to avoid sunmary judgnent. And, he contended there was
a genui ne i ssue of material fact whether Neal sent copies of orders
to Carson as ordered by Judge Ater.

The magi strate judge denied Carson's discovery notions and
recommended granting summary judgnent for Neal.

Carson objected to the magi strate judge's report, contending
that he received no notice that the nmagi strate judge woul d consi der
summary judgnent, and that recomending sunmary judgnent was
i nproper because he had not been allowed discovery. The district
court adopted the nmgistrate judge's report, granting sumrary
j udgnent for Neal.

1.
A

Carson contends first that the nagistrate judge inproperly
recommended summary judgnment w thout notifying him that Neal's
request for Rule 12(b)(6) dism ssal would be treated as a sumary
judgnent notion. This contentionis neritless. The district court

(and magistrate judge) could, and did, properly consider Neal's



request for Rule 12(b)(6) dismssal as a nmotion for summary
j udgnent, because it considered nmatters outside the pl eadi ngs, and
the parties were on notice of this fact. See Fed. R Cv. P. 12(b)
(notion asserting failure to state claim considered summary
j udgnent notion when parties include materi al outside of pleadings
not excluded by court; 12(b)(6) dism ssal request may be made in
pl eadi ngs or by notion); Fed. R G v. P. 56; Washington v. Allstate
Ins. Co., 901 F.2d 1281, 1283-84 (5th GCr. 1990).

Under Rule 56, the parties nust have at |east ten days to
submt additional evidence fromthe tine that they receive notice
that a 12(b)(6) notion may be treated as a summary judgnent notion
-- i.e., from the tinme they have notice that the court 1is
considering matters outside the pleadings. E g., Wshington, 901
F.2d at 1284 (citing Cark v. Tarrant County, 798 F.2d 736, 746
(5th Gr. 1986)); Martin v. Harrison County Jail, 975 F. 2d 192, 193
(5th Cr. 1992) (pro se litigants not entitled to additional or
di fferent warni ngs regardi ng possi ble summary judgnent). Here, as
noted, in his "traverse", Carson treated Neal's request for Rule
12(b)(6) dismssal as a nmotion for sunmary judgnent; thus, he
obviously was on notice that summary judgnent was possible.
Further, he prepared his "traverse" on May 11, 1993; the magi strate
judge's report and recommendation was issued July 15, 1993, over
two nonths later. Thus, Carson not only knew summary judgnent was

possi bl e, but also had anple tine to respond.



B

Carson contends next that summary judgnent was i nproper (1) on
the nerits, and (2) because he was not allowed discovery. He
contends al so that Neal does not enjoy absolute imunity regarding
t he June 1992 | etter, because she wote the |letter on June 12, five
days before Ater's order was filed. W deal first with the latter
contenti on.

1

A clerk of court enjoys absolute i munity for actions taken at
the direction of ajudge; and qualified immnity for other clerical
acts. Wllians v. Wod, 612 F.2d 982, 985 (5th Gr. 1980). Neal's
letter of June 12, 1992, reads:

[e]nclosed you will find a copy of the Oder

notifying you that the 114th District Court no

| onger has jurisdiction over the above cause.

Encl ose[d] you wll also find a copy of the order

of dism ssal signed and entered on Novenber 14,

1991, final disposition of the matters invol ved.
The Novenber 14 order acconpanied the letter.

Unguestionably, Carson received Neal's June 12, 1992 letter;
he submtted a copy of it with his conplaint. And, as the letter
and its attachnent reflect, it was witten pursuant to Judge Ater's
June 11, 1992 order; thus, Neal is absolutely immune for any
constitutional charges arising fromit.

Mor eover, Carson's apparent assertion that Neal's letter is
bogus -- because it was witten on June 12, before Judge Ater's

order was filed on June 17, but after it was signed and entered --

is patently nmeritless. Additional discovery of the state court's



docket sheet to discover whether Neal informed Carson of Judge
Ater's order would not have hel ped Carson
2.

Wth regard to Carson's ot her contentions, sunmary judgnent is
proper if the novant establishes that there is no genuine issue of
material fact and that it is entitled to judgnent as a matter of
law. Fed. R CGv. P. 56(c); Abbott v. Equity Goup, Inc., 2 F. 3d
613, 618 (5th Gir. 1993), cert. denied, __ US __, 114 S. Ct.
1219 (1994). To defeat a summary judgnent notion, the non-novant
must go beyond its pleadings and point to specific facts
denonstrating a material fact issue for trial. Fed. R Cv. P
56(e). W review a grant of summary judgnent de novo, exam ning
the record in the |ight nost favorable to the non-novant. Abbott,
2 F.3d at 618; Fed. R Cv. P. 56(c).

The summary judgnent evi dence denonstrates clearly that Nea
filed Carson's recusal and habeas notions. Neal submtted
certified copies of both notions stanped "filed." Moreover, Judge
Kent evidently granted the recusal notion, because she recused
herself from Carson's case. Further, although Carson alleges that

Neal did not file the notions and that she returned themto him he

refers in his "traverse" to the copies of those notions -- marked
"filed" -- which were submtted by Neal as attachnents to her
answer . Thus, Carson's "traverse" inplicitly contradicts the

allegations in his conplaint. Neither Carson's pl eadi ngs, nor any
evi dence he subm tted, denonstrate a genui ne i ssue of material fact

sufficient to withstand sunmmary judgnment on whether Neal filed



Carson's recusal and habeas notions. See Isquith ex rel. Isquith
v. Mddle S. Uilities, Inc., 847 F.2d 186, 194 (5th Cr.), cert.
denied, 488 U S. 926 (1988); Fed. R Gv. P. 56(e). Thus, summary
j udgnment was proper on Carson's claimthat Neal did not file the
noti ons.

Finally, the state court order attached to Carson's "traverse"
shows that he filed a notion to reinstate his case, which was to be
heard on January 24, 1992. (Qoviously, Carson woul d not have noved
to reinstate his case had he not known that it had been di sm ssed.
Di scovery of the transcript of the January 24 reinstatenent hearing
therefore woul d not have hel ped Carson in his action agai nst Neal,
insofar as it was based on his claimthat she did not notify hi mof
t he di sm ssal

In sum Carson's case iS an exercise in recreational
litigation. He has made di si ngenuous, neritless, and contradi ctory
all egations and contentions in his district court pleadings and
appellate brief. Needless to say, "[f]ederal courts do not exist
to indulge the recreational whins of litigious prisoners." Birdo
v. Logan, No. 93-1650 (5th Gr. Feb. 23, 1994) (per curiam
(unpublished) (citing Gabel v. Lynaugh, 835 F.2d 124, 125 n.1 (5th
Cir. 1988) (per curiam) ("[P]Jro se civil rights litigation has
becone a recreational activity for state prisoners in our
Crcuit.... W give notice that future frivolous or nalicious
appeals will call forth |ike sanctions.")). Carson is warned that
future frivolous, wunneritorious litigation wll subject him to

sancti ons.



L1l
For the foregoi ng reasons, Carson's appeal is DI SM SSED. See
Loc. R 42.2.



