UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5437
Summary Cal endar

ANANT N. MAUSKAR, M D.,

Petiti oner,
ver sus
THE DRUG ENFORCEMENT ADM NI STRATI ON

THE UNI TED STATES DEPARTMENT OF JUSTI CE

Respondent .

Petition for Review of an Order of the
Drug Enforcenent Adm nistration
(92-24173)

(August 25, 1994)

Before JOLLY, SM TH and WENER, Ci rcuit Judges.
PER CURI AM ~

Petitioner Anant M Mauskar, M D., petitions for reviewof the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



decision and final order of the Admi nistrator of the DEA!, which
revoked his DEA Certificate of Adm nistration pursuant to 21 U. S. C
8§ 823. Dr. Mauskar asserts that the governnent did not prove by a
preponderance of the evidence that he prescribed Tylenol #4
(Tylenol) and Xanax without a legitimate nedi cal purpose, or that
he falsified patient records by making an entry of "pain" when no
such conplaint existed. The sole issue in this appeal is whether
t he findi ngs upon which the DEA Adm ni strator revoked the doctor's
registration to dispense controlled substances were supported by
substanti al evidence. Finding the existence of substantial
evi dence and thus no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Acting on information received from the Houston Police
Departnent Narcotics Division and from the State Medicaid Fraud
Division, as well as conplaints received from pharmacists in the
Houst on area, the DEA conmenced an i nvestigation of the prescri bing
practices of Dr. Mauskar. The doctor was a DEA-registered
practitioner in Schedule Il through V controlled substances. On
t hree occasi ons))Decenber 5, 1990, July 22, 1991, and August 29,
1991))the DEA sent Agent Sam Mahon, posing as a patient naned
Sherman Scott, to Dr. Mauskar's office to obtain prescriptions for
Xanax, a Schedule IV controlled substances, and Tylenol #4 wth

codei ne, a Schedule Ill controlled substance. DEA Agent WIIiam

158 Fed. Reg. 51,385 (1993) (revoking Dr. Mauskar's DEA
certification)



Hul | tape-recorded and transcri bed each of Mahon's office visits.

During the office visit in Decenber 1990, Agent Mhon
conpl ained to Dr. Mauskar that he (Mahon) was "kind of depressed,"”
and had a "little donestic problem"” Agent Mahon told Dr. Mauskar
that (1) another doctor had prescribed Tyl enol six nonths earlier
because Mahon was "hurting," (2) that he "quit hurting,"” and (3)
that the Tylenol "relaxes" him and nakes him "feel good." Agent
Mahon then asked the doctor for Xanax, stating that he took the
Xanax in conbination with the Tylenol. The doctor exam ned Agent
Mahon and expressed concern about the agent's wei ght and hi gh bl ood
pressure. The doctor then prescribed Tyl enol and Xanax, and gave
the agent sone sanples of a bl ood pressure nedication.

In July 1991, Agent Mahon again visited Dr. Mauskar and asked

for Tyl enol #4 and Xanax. Wen asked by the doctor, "Were is your

pain?' and "Wat do you want Tylenol for?", Agent Mahon
specifically responded, "I feel fine" and "It just makes ne fee
good. " Dr. Mauskar again expressed concern about the agent's

wei ght and hi gh bl ood pressure, and then i ssued sone prescriptions
for Tylenol and Xanax to agent Mahon.

Finally, in August 1991, Agent Mahon visited Dr. Mauskar a
third tinme and agai n asked for Tyl enol and Xanax. The doctor asked
the agent, "Were is your pain))why do you want Tyl enol #4?" In
response, the agent stated, "[t]hey nmake nme feel good." After
noting that the agent had not | ost any wei ght since his last visit,
Dr. Mauskar again prescribed Tyl enol and Xanax.

Tyl enol #4 and Xanax are a "known street conbination" used



together by addicts to create a euphoric state. Tylenol #4 has no
proper nedical role in the treatnment of depression, anxiety, or
hi gh bl ood pressure. Rather, it treats synptons of acute pain.
Xanax does not treat pain or high blood pressure, but the parties
di spute whether it is an appropriate nedication for depression.
Dr. Mauskar asserts that the Physician Desk Reference (PDR)
recomends that Xanax be used to treat anxiety associated with
depression.? The DEA asserts that Xanax is used to treat anxiety
but not depression al one.

In June 1992, the Deputy Assistant Adm nistrator of the DEA
i ssued an Order to Show Cause why the petitioner's DEA Certificate
of Registration should not be revoked pursuant to 21 U. S.C. § 823.
The order stated that Dr. Mauskar's continued registration would be
inconsistent with the public interest in light of the doctor's
hi story of inproper prescribing practices. Dr. Mauskar requested
a hearing, which was held before an adm nistrative | aw j udge (ALJ)
i n Houst on. The DEA called one witness, Agent Hull, and both
parties introduced docunents into evidence.?

Post - heari ng, the DEA subm tted proposed findings of fact and
conclusions of law. The petitioner made no such subm ssions. In

May 1993, the ALJ submtted its findings and conclusion to the

2PHYsI I AN' S DESK REFERENCE, 2482 (47th ed. 1993).

3Dr. Mauskar al so requested a stay of the hearing to await
the outconme of a pending state crimnal case, arguing that his
Fifth Amendnent right against self-incrimnation would be
infringed if he wished to testify at the hearing. The ALJ
overrul ed the objection; the petitioner does not raise this issue
on appeal .



Adm ni strator of the DEA. The ALJ recommended that Dr. Mauskar's
regi stration be revoked and any pendi ng application for renewal be
deni ed.

Upon reviewi ng the record, the Adm ni strator issued a deci sion
in which he adopted the findings of fact, conclusions of |[aw, and
recomended ruling of the ALJ inits entirety.* He then issued an
order revoking the doctor's registration. Dr. Mauskar filed a
motion with the DEA to stay the final order revoking his
registration, but that notion was denied. The doctor then sought
review of the final order before this court.

Dr. Mauskar contends on appeal that the governnent did not
prove by a preponderance of the evidence that he prescri bed Tyl enol
and Xanax without a | egitinmte nedical purpose to Agent Sam Mahon,
or that he falsified patient records of Agent Mahon by naking an
entry of "pain" when no such conplaint existed. In addition, Dr.
Mauskar attacks the ALJ's decision, arguing that the ALJ abused his
discretion by (1) failing to take into account Hull's personal bias
agai nst petitioner; (2) considering lay opinion testinony of DEA
Agent Hull, a pharmacist, as to the nedical use of Xanax; and (3)
accepting into evidence transcriptions of recorded conversations
between Dr. Mauskar and Detective Mahon that contained inaudible
portions)) portions the doctor contends could have contained

i nportant statenents relating to his diagnosis and prescription

“The findings of the ALJ and those of the Admnistrator wll
be referred to as those of the Adm nistrator al one because the
Adm ni strator adopted the findings of the ALJ.



writing.

I
ANALYSI S

The sole issue in this appeal is whether the findings upon
whi ch the DEA Adm nistrator revoked the petitioner's registration
to dispense controlled substances were supported by substantia
evidence. Dr. Mauskar contends that the DEA failed to prove by a
pr eponder ance of evi dence that the petitioner i nproperly prescribed

Tyl enol #4 and Xanax.

A STANDARD OF REVI EW
Pursuant to 21 U S.C 8§ 877, "[f]lindings of fact by the
Attorney Ceneral, if supported by substantial evidence, shall be
concl usi ve. " As the Attorney General has delegated fact
determ nation power to the DEA Adm nistrator in these matters, we
review the Admnistrator's findings to determne if they are
supported by substantial evidence.?® Substantial evidence is

evi dence that a reasonable mnd mght accept as adequate to
support a conclusion."® W set aside an agency finding if, after
revieming the entire record, the finding is "unreasonable."’

Accordi ngly, we do not review agency findings to determ ne whet her

SNLRB v. Mbdtorola, 991 F.2d 278, 282 (5th Cir. 1993), G bson
v. FTC, 682 F.2d 554, 568 (5th Gr. 1982), NLRB v. Nationa

Fi xtures, 574 F.2d 1305, 1306 (5th Gr. 1978).

6Abi | ene Sheet Metal v. NLRB, 619 F.2d 332, 337 (5th Gir
1980) .

I'd. at 338.



they were correct; we nerely review such findings to determne if
they were reasonable when |looking at the record as a whole.® A
review of the record here shows that the Admnistrator's findings
wer e reasonabl e.
B. SUBSTANTI AL EVI DENCE

The record shows that during the three neetings Dr. Mauskar
i ssued Xanax even when the detective repeatedly told himhe took it
because it nmade him "feel good." The parties dispute, however,
whet her petitioner's dispensing of Xanax lacked a legitimte
medi cal purpose.

Dr. Mauskar argues that Xanax was appropriately prescribed
because Xanax can be used to treat depression alone. Agent Mahon
told the doctor he had "donestic problens"; consequently, the
doctor insists, he prescribed Xanax to help the patient cope with
hi s probl ens. The DEA, however, retorts that doctors prescribe
Xanax sinply to counter anxiety.

The record al so reveals that on three separate occasions Dr.
Mauskar prescribed Tyl enol even when the "patient" said he was not
in pain. Agent ©Mahon repeated that the Tylenol nade him "fee
good." Tylenol is not used to treat anxiety or depression: it is
a highly addictive pain nedicine.

Even assuming that Dr. Mauskar had a legitimte nedica
purpose for prescribing Xanax, however, he clearly prescribed
Tyl enol without legitimte nedical purpose. Moreover, the record

as a whole shows that the petitioner dispensed Xanax and Tyl enol

81d. at 338.



concurrently on each of the three separate occasions. The doctor
continued to prescribe these two drugs together, even after being
told that the patient wanted them because "they nade him feel
good." In addition, the record indicates that these two drugs are
a "known street conbination” to get an enhanced hi gh.

Dr. Mauskar contends that the ALJ shoul d have believed that he
had a legitimate nedi cal purpose to prescribe Tyl enol because the
patient's records reflect a conplaint of "pain" by Agent Mahon
Dr. Mauskar asserts that the transcripts of the conversations were
i nconpl ete: when Agent Hull transcribed the recording, he nade a
notati on of inaudible for each portion of the conversation that he
coul d not under st and.

Nothing in the record indicates, however, that the detective
comuni cated that he had a |l egitimate need for Tyl enol. ©Moreover,
in the taped conversations, the detective never nentioned he had
any pain, yet the record shows that the doctor wote "pain" in the
patient's nedical records. The ALJ found that this notation of
"pain" was inconsistent with the recorded conversation which he
found to be a nore reliable account of the visit than Dr. Mauskar's
patient records. In sum based on the record as a whol e, we cannot
say that revoking Dr. Mauskar's certification was unreasonabl e.

Despite our finding that the ALJ findings were supported by
substantial evidence, Dr. Muskar asserts that the ALJ acted
arbitrarily because he (1) failed to take into account Hull's
personal bias against petitioner; (2) considered |ay opinion

testi nony of DEA Agent Hull, a pharmacist, as to the nedi cal use of



Xanax; and (3) accepted into evidence transcriptions of recorded
conversati ons between petitioner and Detective Mahon t hat cont ai ned
i naudi bl e portions)) portions the doctor contends could have
contained inportant statenents relating to the diagnosis and
prescriptions of Dr. Mauskar. Dr. Mauskar failed to object to the
ALJ adm tting Agent Hull's testinony. He also failed to object to
the credibility of the transcripts. We do not consi der on appea
an issue not raised below unless we find the issue to be either
purely legal or review is necessary to avoid a mscarriage of
justice.® Even assuming that a failure to consider these argunents
could result in manifest injustice, we find petitioner's argunents
here to be without nerit.

C. Bl ASED W TNESS

Dr. Mauskar asserts that before the i nvestigation, Agent Hul |,

a pharmacist, knew him In particular, the doctor contends that
Agent Hull filled "very few prescriptions” for the doctor's
patients, and that Agent Hull instigated the investigation of the

petitioner. These facts, Dr. Mauskar asserts, raise an "inference"
of bias))an inference, he contends, that was disregarded by the
ALJ. The record, however, discloses no such bias. Rather, Agent
Hul | "instigated" the investigation because of conplaints received
from pharmaci sts in the Houston area and information provided by
the Houston Police Departnment Narcotics Division and the State

Medi caid Fraud Division. The ALJ did not fail to perceive any

°Alford v. Dean Wtter Reynolds, Inc., 975 F.2d 1161, 1163
(5th Gr. 1992) (citing In re Johnson, 724 F.2d 1138, 1140 (5th
Cr. 1984)).




bias. The record is sinply void of evidence of bias.
D. LAY OPINION

Dr. Mauskar wai ved any objection to the ALJ's consi deration of
Agent Hull's opinion testinony. The record shows that Dr. Mauskar
did not object to the adm ssibility of Agent Hull's testinony
regardi ng the proper therapeutic uses of Xanax and Tylenol. Dr.
Mauskar contends that the ALJ should not have allowed Hull to
testify because Hull was not qualified as an expert, even though
Hul| was a registered pharmacist for over twenty years prior to
becom ng an investigator. Dr. Mauskar also asserts that the ALJ
erred by accepting and crediting Hull's testinony. Unl ess,
however, acceptance of testinonial credibility seens inherently
unreasonabl e or self-contradictory, a review ng court gives great
deference to the credibility deternmi nations by an ALJ. 1 W cannot
say here that the ALJ overstepped his bounds.

Dr. Mauskar states that because the ALJ adopted "carte
bl anche" Agent Hull's "nere" opinion, the ALJ has an "obvi ous" pro-
DEA bi as. Al beit conclusionary, Dr. Muskar nmakes a serious
accusati on. Courts will not accept unsupported allegations to
sustain a finding of bias, and here, the doctor never offered any
evi dence to show bias. In addition, we find nothing in the record
fromwhich to "infer" any "bias," and we certainly do not find any
evi dence of an "obvious" bias. Besi des indicating a weak case

such ill-supported clains offend a review ng court and add not hi ng

I'NLRB v. National Fixtures, 574 F.2d 1305, 1308 (5th Cr.
1978) (citing NLRB v. Standard Forge & Axle, 420 F.2d 508, 510
(5th Gr. 1969), cert. denied, 400 U S. 903 (1970)).
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to help the court's understandi ng.
E. TRANSCRI PT EVI DENCE

Petitioner argues that because the recordings of Hull's office
visits omt portions of the conversation, as reflected by the

"I naudi bl es,"” the portions omtted m ght have contai ned statenents
t hat woul d have affected Dr. Mauskar's di agnosi s and prescriptions.
Agent Hull denied that these inaudibles could have contained
i nformation that woul d have affected t he doctor' prescriptions, and
he testified that the transcriptions captured the essence of the
conversati on. The ALJ found, upon a conplete review of the
transcript, no indication that))even considering the inaudible
portions))Agent Hull conplained of pain. W cannot say that the
ALJ's finding is not supported by substantial evidence.

Dr. Mauskar produced no evidence to contradict the accuracy
of the transcriptions and did not raise any objection to the ALJ's
adm ssion of the transcripts to support the ALJ's findings.
Al t hough the doctor nmade a notation of "pain" on the agent's
medi cal record during the visit, the ALJ found the transcriptions
to be a nore accurate record of what took place. Mor eover,
according to the record, there were three separate neetings, and
during each neeting nuch of what was said was repeated severa
times. The ALJ found that Hull had transcribed the essence of the
conversation and, based on the record, we do not believe that

fi ndi ng was unreasonabl e.
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1]
CONCLUSI ON
As there is substantial evidence to support the DEA
Adm ni strator's decision, we

AFFI RM
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