UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-5434
Summary Cal endar

VERM LI ON PARI SH BUS DRI VERS AND OPERATORS
ASSCCl ATI ON AND JEFFREY J. FAULK, SR,

Pl aintiffs-Appellants,
VERSUS
VERM LI ON PARI SH SCHOCL BOARD, DANI EL R DARTEZ,
ANTHONY J. FONTANA, JR., KIBBIE P. PILLETTE,
HAMPTON J. PRI MEAUX, CECIL J. HERBERT, CARROLL E
LeBLANC, HERMAN J. SU RE, and DUFFY G MARCEAUX, JR

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92 CV 922)

(April 28, 1993)

Before REYNALDO G. GARZA, DUHE, and EMLIO M GARZA, Circuit
Judges.
PER CURI AM:

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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This is a 42 U S.C. 8§ 1983 claimarising out of plaintiff
Faul k' s enpl oynent as a bus driver by the Vermlion Parish School
Board. Plaintiffs-appellants, the Vermlion Parish Bus Drivers &
Operators Association and its President, Jeffrey J. Faulk, Sr.
("plaintiffs"), brought this action against the appellees,

Verm |ion Parish School Board, its superintendent, Daniel R
Dartez and its respective individual nenbers, (Anthony J.
Fontana, Jr., Kibbie P. Pillette, Hanpton J. Prineaux, Cecil J.
Herbert, Carroll E. LeBlanc, Herman J. Suire, Duffy G Marceaux,
Jr.). Also joined inthis suit is the Vermlion Parish Assistant
District Attorney and General Counsel for the School Board,
Cal vin Woodruff. Plaintiffs claimthat Dartez, the School Board
Menbers and Whodruff have violated their Constitutional rights by
virtue of certain actions allegedly taken by the School Board
concerni ng the enpl oynent and di scipline of Faulk and the
conpensation of certain "substitute" bus drivers. Appellants
appeal the sunmary judgnent granted in favor of the defendants-
appel l ees dismssing all of their clains. W AFFIRM

| .

In this 1983 action, plaintiffs contend that the defendants
violated their Constitutional rights by virtue of certain actions
taken by the School Board concerning the enpl oynent and
conpensati on of school bus drivers. O concern to us on appeal
are appellant Faul k's clains that he was deni ed due process prior
to his two suspensions w thout pay, and that he was retaliated

agai nst for exercising his right to free speech. As detailed



bel ow, plaintiff Faulk was involved in two incidents, one

i nvol ving a bus accident and the other concerned the all eged
sl apping of a student that resulted in the School Board

di sciplining Faul k with suspensi ons.

Faul k clainms that prior to this tinme he had not experienced
any problens with the School Board or any of its nenbers, and his
probl ens began when he threatened to speak out regarding the
School Board's alleged violation of the | aw, concerning
enpl oynent of "substitute" bus drivers beyond a 90-day period.!?

Faul k argues that the basic violations of his procedural Due
Process rights occurred subsequent to the two occurrences
detailed below. These principal actions resulted in two
suspensi ons of Faul k by the Board nenbers, which he clainms were
instituted without conplying with the requirenents of Louisiana's
tenure laws, La. Rev Stat. 17:492-93.

| nci dent Nunmber 1 involved an acci dent between Faul k' s bus

1 State |l aw enpowers the Board to appoint "substitute"
drivers with a mandatory condition provided by LSA-R S
17:500(C)(c):

At any tine a substitute bus driver has been driving a
route for nore than 90 consecutive days, the school
board shall review the circunstances of the regul ar
operator to be certain that the continued use of a
substitute operator is warranted and appropri ate.

Appel l ants all ege that the School Board have know ngly
violated that state |aw by unlawfully continuing "substitute"
drivers long after 90 days to the detrinent of the Associations
menbership. Mreover, it was the threat of disclosing this
allegation that forns the basis of Faulk's claimthat he was
retaliated for exercising his free speech.

The substitute drivers are not party to this action.
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and a farmtruck on May 1, 1991. The Plaintiff was involved in
an accident while operating his bus. According to the School
Board, Faul k violated board policy and state |law by failing to
pronmptly report that accident to either the police or the School
Board. Instead, Faulk left the scene of the accident and
conpleted his route. After a hearing before the Board on July
30, 1991, Faulk was found guilty of willful neglect of duty and
suspended w thout pay for five (5) days.

I nci dent Nunber 3 involved a conplaint by a parent that
Faul k had sl apped a student on his school bus. Faul k was
suspended by the School Board for ten (10) days effective Apri
27, 1992.

Plaintiff has alleged other instances where the board,
Dartez, and Wodruff have sought to punish himfor threatening to
speak out about the substitute bus driver policy. Faulk does not
claimthat these incidents standing alone rise to a
Constitutional violation of his civil rights, however, he clains
that they represent a pattern of the School Board Menbers
retaliation for his speech.

| nci dent Nunber 2 involved a nodification of plaintiff's bus
route. Faulk alleges that the School board violated state school
policy when they required Faulk to alter his route by dropping
off children on the way out of a dead end street, instead of on
the way into the dead end street.

| nci dent Nunber 4 involves the School Board policy

concerning the interplay between extra conpensati on earned by



drivers for extracurricular activities and drivers' "personal

| eave" as granted in the bus drivers' contract, Article 10.2(a).
Plaintiff clains bus drivers should not take "sick days," if in
fact they are not sick, as the practice harns the drivers and the
bus drivers' association.

Further, plaintiff alleges that Dartez, the School Board
Menbers, and Wodruff decided to retaliate against himfor his
statenents to the public that the practice of the School Board of
keeping certain drivers in the position of "substitute" was
against the law Plaintiff also alleges that his right to
freedom of speech, as protected by the First Anmendnent, was
abridged by Dartez, the School Board Menbers and Wodr uff
pursuant to the board's adverse actions toward him

1.

Di sm ssal of Due Process Conpl ai nt

Faul k argues that he has a Constitutionally protected
property interest in his right to unfettered conti nuance of his
enpl oynent and receipt of his salary. He states that his
Constitutionally protected property interest arises fromlLa. Rev.
Stat. 17:492, which grants tenure to certain bus drivers. Faulk
has driven a school bus in Vermlion Parish since 1967 and
therefore, has been tenured for approximtely 23 years. La. Rev.
Stat. 17:492 states in pertinent part:

Each school bus operator shall serve a probationary

termof three (3) years reckoned fromthe dated of his

first enploynment in the parish in which the operator is

serving his probation. During the probationary term

the parish school board may di sm ss or discharge any

operator upon the witten recomendati on of the parish
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superi ntendent of schools acconpani ed by valid reasons
t heref or.

Any school bus driver found unsatisfactory by the

pari sh school board at the expiration of the
probationary termshall be notified in witing by the
school board that he has been di scharged or di sm ssed;
in the absence of such notification such probationary
school bus operator shall automatically becone a
regul ar and permanent operator in the enploy of the
school board of the parish in which he has successfully
served his probationary term

In order to acquire tenure under the provisions hereof,
each school bus operator shall personally operate and
drive the school bus he is enployed to operate; no one
shal |l acquire tenure in the operation of nore than one
school bus.

Appel l ant further states that his Constitutionally protected
property interest includes being allowed to performhis duties
W t hout interruption or suspension, absent being found guilty by
substanti al evidence, after a hearing by the board and after
recei ving proper notice fromthe superintendent all in accordance
wth the state | aw governing renoval of tenured bus drivers, La.
Rev. Stat. 17:493. La. Rev. Stat. 17:493 states in part:

a. A permanent school bus operator shall not be
renmoved fromhis position except upon witten
and signed charges of wllful neglect of
duty, or inconpetence, or immrality, or
drunkenness while on duty, or physical
disability to performhis duties, or failure
to keep his transfer equipnent in a safe,
confortable, and practical operating
condition or of being a nenber or
contributing to any group, organization,
nmovenent, or corporation that is prohibited
by Iaw or injunction fromoperating in the
State, and then only if found guilty after a
hearing by the school board of the parish or
city in which the school bus operator is

enpl oyee.



b. Al l hearings hereunder shall be private or
public, at the option of the operator
affected thereby. . . . The operator
af fected shall have the right to appear
before the board with witnesses in his behalf
and with counsel of his selection, all of
whom shal | be heard by the board at said
hearing. For the purpose of conducting
heari ngs hereunder, the board shall have the
power to issue subpoenas to conpel the
attendance of all w tnesses on behalf of the
operator. Nothing herein shall inpair the
right of appeal to a court of conpetent
jurisdiction.

C. | f a permanent school bus driver is found
guilty by a school board, after due and | egal
heari ng has provi ded herein, of charges of
w llful neglect of duty, . . . and ordered
renmoved fromoffice, or disciplined by the
board, the superintendent wi th approval of
t he board shall furnish to the school bus
operator a witten statenent of
recommendati on of renoval or discipline,
whi ch shall include but not be limted to the
exact reason, offense or instance upon which
the recommendation is based. Such operator
may, not nore than one (1) year fromthe date
of said finding, petition a court of
conpetent jurisdiction for a full hearing to
review the action of the school board, and
the court shall have jurisdiction to affirm
or reverse the action of the school board in
the matter. |If the finding of the school
board is reversed by the court and the
operator is ordered reinstated and restored
to duty, the operator shall be entitled to
full pay for any loss of tinme or salary he
may have sustai ned by reason of the action of
sai d school board. (enphasis added).

Appel l ant all eges that his Due Process right arising from
his interest in continued enploynment was violated. Appellant's
first conplaint is that the district court commtted egregious
error in incorrectly dismssing his Due Process cl ai ns because he
was denied a pre-deprivation due process hearing. Appellant's
position is that the state statute affords hima nore el aborate
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pre-deprivation hearing that the m ni num "notice and opportunity
to be heard" standards dictated by the United States
Constitution. He looks to this court to enforce the Louisiana
statutory pre-deprivation procedures. For the follow ng reasons,
we affirmthe district court on this point.

The Fourteenth Anmendnent requires only that a party "be

gi ven notice and an opportunity to be heard." Franceski V.

Pl aguem nes Parish School Board, 772 F.2d 197, 199 (5th Gr.

1985). The United States Suprenme Court has described the
standard in determ ning what constitutes "due process" for the
nmore serious action of actually firing an enpl oyee as foll ows:

[ The] pre-term nation [hearing] though necessary, need
not be el aborate. W have pointed out that "[t]he
formality and procedural requisites for the hearing can
vary, dependi ng upon the inportance of the interests

i nvol ved and the nature of the subsequent proceedings.
[citations omtted.] |In general, "sonething | ess" than
a full evidentiary hearing is sufficient prior to
adverse adm nistrative action. [citations omtted.]

[ The] pre-term nation hearing need not definitively
resolve the propriety of the discharge. It should be
an initial check against m staken decisions -
essentially, a determnation of whether there are
reasonabl e grounds to believe that the charges against
the enpl oyee are true and support the proposed action.
[citations omtted.]

The essential requirenments of due process . . . are
notice and an opportunity to respond. The opportunity
to present reasons, either in person or in witing, why
a proposed action should not be taken is a fundanental
due process requirenent. [citations omtted.] The
tenured public enployee is entitled to oral or witten
noti ce of the charges against him an expl anation of
the enpl oyer's evidence, and an opportunity to present
his side of the story. [citations omtted.] To
require nore than this prior to termnation would
intrude to an unwanted extent on the governnent's
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interest in quickly renoving an unsatisfactory
enpl oyee.

Cl evel and Board of Education v. Loudermll, 470 U. S. 532, 545-46

(1985). This circuit has specifically held that due process
requires only that the public enpl oyee be provided notice and an

opportunity to be heard prior to his discharge. WIson v. UT

Heal t hcare, 973 F.2d 1263, 1270 (5th Gr. 1992), cert. denied,

113 S. C. 1644 (1993). In Browning v Gty of Odessa, Texas, 990

F.2d 842, 844 (5th Gr 1993), this court found that a short
nmeeting lasting less than thirty m nutes wherein the enpl oyee
sinply explained his side of the story was sufficient for due
process purposes. "The due process clause of the Fourteenth
Amendnent is not a guarantee against incorrect or ill-advised

personnel decisions.” Bishop v. Wod, 426 U S. 341, 350 (1976).

In the instant case, Faulk was afforded nore than adequate
Constitutional Due Process prior to his five day suspension. By
letter dated May 27, 1991, Faul k was advi sed that the School
Board i ntended to conduct an investigation into his failure to
pronmptly report his bus accident. Faulk was also fully advised
of the charges and provided with the date and tine of a hearing
to be conducted on the charges against him Faul k was
represented by counsel through this process, and this counsel net
with the school superintendent to nore fully discuss the charges
to be addressed in the upcom ng hearing. That evidentiary
hearing was ultimately held on July 30, 1991.

Faul k was not suspended until after a full evidentiary
heari ng had been held. He was represented by counsel and had
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anpl e notice of the hearing and full opportunity to cross-exan ne
his accusers. Faulk was allowed to and in fact did cal

W t nesses on his own behalf. This evidentiary hearing nore than
satisfied the Constitutional Due Process requirenents.

Faul k was made plainly aware of the conpl aint against him
He was afforded full opportunity to present his side of the
issue. Only after a full evidentiary hearing that went above and
beyond constitutional requirenments was he suspended for five
days. The protections afforded Faul k were nore than adequate for
such m nor sancti ons.

Simlarly, Faulk was afforded far nore protection than
required prior to his ten day suspension in 1992. That
suspension arose froma parent's conplaint that Faul k had sl apped
a student on his school bus. The School Board investigated that
charge and ultimately decided to suspend Faul k for a period of
ten days. On January 27, 1992, Faul k was given witten notice of
the conpl ai nt nade against him Once again, Faulk was
represented by | egal counsel throughout this process. Faulk's
attorney nmade a witten response to the charges on January 29,
1992. Faulk was therefore given notice and an opportunity to
respond. Additionally, the School Board conducted a ful
i nvestigative hearing into the incident. At that hearing, Faulk
was again represented by counsel. He had full opportunity to
cross-exam ne his accusers and to present evidence on his own
behalf. The commttee ultimately recomended to the School Board

t hat Faul k be suspended for ten days w thout pay, and the Board
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foll owed that recommendati on

Since it is clear that the appellant received both notice
and an opportunity to respond to the charges agai nst himbefore
any deprivation or interruption in his right to continued
enpl oynent occurred, we affirmthe district court's judgnent on
this alleged point of error. |t appears that Faulk is
conpl ai ni ng about the result reached in those hearings, and for
that La. Rev. Stat. 17:493(c) provides an adequate renedy of
review through the state court system Because we find that the
pre-deprivation due process was sufficient, we need not address
the value of any post-deprivation renedies in light of the

Parratt/ Hudson doctri ne.?

Dism ssal of First Anendnent Caim
Public Concern or Private Matter?

Appel l ants next contend that their First Anmendnent right to
free speech was abridged because the defendants conduct discussed
above was in retaliation of Faul k's speaki ng out agai nst sone
guestionable practices. Mre specifically, appellants contest
the district court's finding that the speech in question did not
i nvol ve matters of public concern

The threshold | egal question for a determ nation of a

2 The Parratt/Hudson Doctrine provides that post-
deprivation renedies are all the process that are due in certain
i nstances "sinply because they are the only renedies the state
coul d be expected to provide." Zinernon v. Burch, 494 U S 113,
128 (1990). The underlying principle is that any proposed pre-
deprivation safeguards would be of |limted value in preventing
the kind of deprivation at issue in the specific case. |d. at
129. Because the value of any pre-deprivation safeguard woul d be
"negligible in preventing the kind of deprivation at issue,"”
post -deprivation renedies are sufficient as a matter of law |d.
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violation of a plaintiff's right to freedom of speech is whether
the enpl oyee's speech dealt with matters of truly public concern
opposed to matters of purely personal interests or inter-office

di sputes. Connick v. Myers, 461 U S. 138, 146 (1983). Faul k

clains that the public at |arge would have had an interest in
know ng that the Vermlion Parish School Board was allegedly
keepi ng certain bus drivers in the position of "substitutes" in
contravention of the law. |In Connick, the Suprene Court rejected
this argunment and the Fifth Grcuit as well has stated:

Because al nost anything that occurs within a public

agency could be of concern to the public, we do not

focus on the inherent interest or inportance of the

matters di scussed by the enployee. Rather, our task is

to deci de whether the speech at issue in a particular

case was made primarily in the plaintiff's role as a

citizen or primarily in the role as an enpl oyee.

Caine v. Hardy, 943 F.2d 1406, 1416 (5th Gr. 1991) (en banc),

cert. denied, 112 S. C. 1474 (1992).

Appel lant clearly states that his remarks were nmade in the
context of an enployee of the Vermlion Parish School Board and
as a representative of the Vermlion Parish Bus Drivers
Association. As previously stated, the substitute drivers are
not menbers of the Association.

A determ nation of "public concern" is a question of law to
be resolved by the court. Connick, 461 U S. at 148. This Court
finds that Faul k's statenents concerning the substitute drivers
do not rise to the level of "public concern," as the speech in
gquestion was primarily concerned wth Faul k's representation of

the Vermlion Parish Bus Drivers' Association. Although, it may
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be inferred that the alleged retaliation by the School Board was
directed at Faul k, as the Association's president, the statenent
about the substitutes was not sufficient to be deened a matter of
public concern. "Such a constitutionalization of primarily
intra-office disputes would invite undesirable judicial
interference into mundane governnment operations, however, with
hardly even a margi nal effect on the vigorous debate of public
i ssues secured by the First Amendnent." Caine, 943 F.2d at 1416.
Therefore, we find that appellants' First Anmendnent freedom
of speech rights were not violated by Dartez, the School Board
Menbers, or Calvin Wodruff, as his statenments were not of

sufficient public concern to warrant constitutional protection.

Di sm ssal of Calvin Wodruff

Appel lants finally assert that the district court commtted
error in dismssing Calvin Wodruff as a defendant. Appellants
were allowed to anmend their conplaint to nanme Cal vin Wodruff,
attorney for the Vermlion Parish School Board and al so an
assistant district attorney for Vermlion Parish, as defendant.
Plaintiffs' claimwas based on a series of allegations, |oosely
based on the theory that private parties may be held |iable under
section 1983 if "they wllfully participate in joint action with
state agents."

The district judge found that although the appellants nmade a
nunber of allegations, they provided no docunentati on,

affidavits, or deposition testinony to support the clains that
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def endant Woodruff willfully conspired with the School Board to
violate plaintiffs' rights. W agree.

I n opposing a notion for summary judgnent, "an adverse party
may not rest upon the nere allegations or denials of his
pl eadi ng, but by his response by affidavits or as otherw se
provided in [Fed. R Cv. P. 56], nust set forth specific facts
showi ng there is a genuine issue for trial." Fed. R Gv. P
56(e). "On a notion for summary judgnent, the opponent bears the
burden of establishing that there are genuine issues of materi al
fact, and may not wait until trial or appeal to develop clains or

defenses to the summary judgnent notion." C_F. Dahlberg & Co.,

Inc. v. Chevron, USA, 1Inc., 836 F.2d 915, 920 (5th Cr. 1988).

The appel |l ants have failed to neet the burden of com ng forward
wth "opposing affidavits or other conpetent evidence setting
forth specific facts to show that there is a genui ne issue of
material fact for trial. Mere allegations are insufficient."

United States v. An Article of Drug Consisting of 4,680 Pales,

725 F.2d 976, 985 (5th Gr. 1984).

Mor eover, since we find no deprivation of any constitutional
right to have occurred, Wodruff could not be guilty of willfully
conspiring to violate plaintiffs' rights.

For the foregoing reasons, the judgnent of the district
court is

AFFI RVED.
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