IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5422

EFREN DI OSDADO,
and

Dl RECTOR, OFFI CE OF WORKERS' COVPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABOR,

Peti tioners,
VERSUS
JOHN BLUDWORTH MARI NE, | NC.,
HARTFCORD | NS’EIJrF]\’g\NCE COVPANY,

Respondent s.

Petition for Review of an Order
of the Benefits Revi ew Board
(BRB #92-0690)

(Sept enber 19, 1994)
Before POLITZ, Chief Judge, SMTH, Circuit Judge, and BERRI GAN, "
District Judge.
JERRY EE. SMTH, Circuit Judge:™

Petitioner Efren D osdado, a |ongshoreman covered by the

" District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

" Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.



Longshore and Harbor Wrkers' Conpensation Act (LHWCA), 33 U S. C
88 901-950, appeals the decision of the Benefits Review Board
("BRB") affirmng the decision of the admnistrative |aw judge
("ALJ") that D osdado is permanently partially and not permanently
totally disabled within the nmeaning of the LHANCA. For the reasons

that follow, we grant the petition for review, vacate, and renand.

| .
A

D osdado worked as a welder for John Bludworth Marine, Inc.
("Bludworth"), for several years before he suffered two back
injuries that made it inpossible for himto continue to work as a
wel der. Di osdado conpleted the third grade of formal education in
Mexico. He is able to read and wite sonme Spani sh and can speak
sone English but cannot wite it. Di osdado cane to the United
States in 1971 and began to work as a di shwasher, then learned to
wel d on the job working at shipyards and in the petrol eumindustry.
At Bludworth he did electric welding, but he cannot perform and is
not certified to do, heliarc, tungsten inert gas ("TIG"), or netal
inert gas ("M G') wel di ng.

While working for Bludworth in Pasadena, Texas, in August
1987, Diosdado suffered his first back injury: Hs slip froma
catwal k necessitated a lunbar Ilamnectony at L4-L5 left in
Septenber 1987. H's next injury took place in February 1988, on
the day he returned to work at Bl udworth, when he fell four or five

feet froma catwal k and sustai ned a second back injury. In July



1988, Dr. Arthur Evans and Dr. Bruce Caneron perfornmed a | unbar
di scectony with conpressive |l am nectony i ncluding bilateral | ateral
spinal fusion at L4-5 for herniation of the nucleus pul posus as

well as for instability and spondyl osis at L4-5.

B

Canmeron continued to nonitor D osdado's condition and in July
1989 noted that he thought D osdado would reach maxi num nedi ca
benefit in August 1989. Caneron has testified that he thought at
that tinme that Di osdado suffered a permanent partial disability of
about twenty percent. Caneron woul d have rel eased D osdado to work
provided he did not have to |ift nore than fifty pounds. Caneron
exam ned D osdado on August 14, 1989, and determ ned that he i ndeed
had reached maxi num nedi cal i nprovenent.

Caneron continued to examne Diosdado regularly. On
Novenber 9, 1989, Caneron reaffirmed his belief that D osdado had
reached maxi mum nedi cal inprovenent by the tinme of the August 14
visit and that the permanent partial disability was about twenty
per cent .

Canmeron nonitored Diosdado through August 1990. At his
deposition in Novenber 1990, Caneron again stated that D osdado had
reached hi s maxi mum nedi cal inprovenent in August 1989 but that it
woul d be fairer to increase the disability rating to twenty-five
percent. Caneron also outlined the restrictions on Diosdado's
ability to work. Caneron said that D osdado could not |[ift nore

than fifty pounds nor perform repetitive lifting, bending, or



st oopi ng. As a result, Caneron concluded that D osdado was not

able to return to his old welding job

C.

Bl udworth hired Intracorp as its rehabilitation specialist to
work on Diosdado's case. The first contact between D osdado and
Intracorp occurred in July 1989, when Intracorp obtai ned work and
educational histories. Di osdado at that tine expressed a desireto
return to a welding job. The Intracorp representative, Margaret
Couch, net with Caneron in July 1989 and noted that Caneron had
pl aced the followng Iimtations on Di osdado: that he could not
lift above fifty pounds and that he could not twist into tight
pl aces.

Subsequently, Carnen Jasine, another Intracorp enployee,
performed a vocati onal search for wel ding jobs, identifying Tl Gand
MG welding as suitable jobs for D osdado. Between July 31 and
August 15, 1990, she visited ten conpani es and found four who were
offering suitable enploynent: H & H Burglar Bars, Hercules
O fshore Drilling, Marais Industries, and O fenhauser. On
Septenber 12, 1990, Caneron approved two of the enployers: Marais
I ndustries, which was accepting applications through the Texas
Enmpl oynent Comm ssi on, and O f enhauser.

From Novenber 5 to Novenber 7, 1990, Bill Shuff of Intracorp
| ocated six additional TIG or TIGMG welding |obs. The six
enpl oyers he identified had hired welders prior to the survey but

were not hiring when Shuff contacted them



Mary Anderson testified at the Novenber 14, 1990, hearing that
she had det erm ned, subsequent to Jasine's and Shuff's surveys, and
gi ven Di osdado's qualifications and the physical |imtations set by
Caneron, that D osdado could not perform any of the welding jobs
that had been | ocated. As a result of this opinion, Intracorp
conduct ed a phone survey on Novenber 9, 1990, to | ocate entry-| evel
jobs in the Houston area. Four jobs were identified that D osdado
could perform an assenbly worker at Igloo, work at Fiesta Store
No. 2 (a retail grocer), and di shwashing jobs at Pancho's Mexican
Buf fet and Two Pesos Restaurant.

Di osdado testified at the hearing that he had sought work at
four conpanies prior to the Novenber 14, 1990, hearing. He said
that he went to Hercules Ofshore Drilling but was told there were
no positions available. He went to Fiesta Store No. 5! but was not
given an application. Di osdado also testified that he went to
H & H Burgl ar Bars, which was not taking applications, and was tol d
when he went to Marais Industries to go to the Texas Enpl oynent
Comm ssion to apply. Oher than these four occasi ons, D osdado did
not attenpt to locate a job in the fifteen nonths between the tine
he was declared to be at naxi mum nedi cal benefit and the time of

t he heari ng.

D.

Di osdado's claimfor conpensation and nedi cal benefits under

Di osdado apparently had received directions to the wong Fiesta
store.
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the LHWCA was tried at a formal hearing before an ALJ on
Novenber 14, 1990. The ALJ determned that D osdado had

established a prinma facie case of total disability by establishing

that his work-related injury prevents himfromreturning to his
usual enpl oynent. The ALJ found that the welding jobs that
Intracorp proffered were not suitable alternative enploynent
opportunities for D osdado. The ALJ further indicated that
Di osdado coul d reasonably conpete for enpl oynent at |1gloo but that
the evidence was insufficient to establish that the other three
non-wel ding jobs were suitable alternatives. Based upon our

holdings in P& M Crane Co. v. Hayes, 930 F.2d 424 (5th Gr.), and

New Oleans (Gulfwide) Stevedores v. Turner, 661 F.2d 1031 (5th

Cr. Unit A Nov. 1981), the ALJ concluded that Bludworth had net
its burden of establishing suitable alternative enploynent
opportunities, thereby rebutting D osdado's initial show ng of
total disability.

Thereafter, the ALJ determ ned that Diosdado had failed to
establish that he had exercised reasonable diligence to secure
enpl oynent within the scope of suitable avail able work. As a
result, the ALJ concluded that D osdado failed to prove that he is
totally disabled within the neani ng of the LHWCA

Di osdado appeal ed the ALJ's decision to the BRB, which, in a
decision and order dated October 22, 1993, affirned the ALJ's
decision in all respects except for a nodification to the
comencenent date for permanent partial disability benefits from

August 14, 1989, to Novenber 8, 1990. Di osdado petitions for



review of the BRB' s order.

.
We review BRB decisions for errors of |aw and adhere to the
substanti al evidence standard that governs the BRB' s revi ew of the

ALJ's factual determ nations. Qdom Constr. Co. v. United States

Dep't of Labor, 622 F.2d 110, 115 (5th. CGr. 1980), cert. denied,

450 U. S. 966 (1981); Dlanbnd M Drilling Co. v. Marshall, 577 F. 2d
1003, 1005 (5th Gr. 1978). The BRB' s decision nust be affirned if
it correctly concluded that the ALJ's findings are supported by
substanti al evidence and are in accordance with the law. O Keeffe

V. Smth, Hnchnman & Gvlls Assocs., Inc., 380 U S. 359, 362-63

(1965) .

The question of whether an enployee has suffered a total
disability under the LHWCA i s answered t hrough a t hree-step burden-
shifting exercise. An enployee has the initial burden of
denonstrating that he can no |longer perform his usual job. An

enpl oyee who has made this showi ng has established a prim facie

case of total disability. P & MCrane, 930 F.2d at 430. 1In this
case, Caneron's deposition testinony plainly substantiates the
ALJ's finding that M. D osdado was unable to continue in his
wel di ng position at Bl udworth.

By establishing a prina facie case, the enployee shifts the

burden to the enpl oyer to "denonstrate the availability of suitable

alternative enploynent that the injured workers are capable of



performng." 1d. In Turner, this circuit devel oped a two-pronged
test by which enployers can neet this burden:

(1) Considering claimant's age, background, etc., what
can the cl ai mant physically and nentally do follow ng his
injury, that is, what types of jobs is he capable of
perform ng or capable of being trained to do?

(2) Wthin this category of jobs that the claimant is
reasonably capable of performng, are there |obs
reasonably available in the community for which the
claimant is able to conpete and which he could
realistically and |ikely secure? This second question in
effect requires a determ nation of whether there exists
a reasonable Ilikelihood, given the claimant's age,
educati on, and vocational background that he would be
hired if he diligently sought the job.

Turner, 661 F.2d at 1042 (footnote omtted). Once the enpl oyer
nmeets the burden of job availability, the claimant still may
establish total disability if he can denonstrate that he diligently

tried and was unable to secure such enploynment. P & M Crane, 930

F.2d at 430.

This circuit has specifically rejected the Ninth Crcuit's
stringent standard, which required enployers "to point to specific
jobs that the claimant can perform" Turner, 661 F.2d at 1042

(quoting Bunble Bee Seafoods v. Director, Ofice of Wrkers'

Conpensation Prograns, 629 F.2d 1327, 1330 (9th Cr. 1980)).

Cenerally, an enployer is required to denonstrate only "that at the
critical times there were jobs reasonably available within [the
claimant's] capabilities and for which [he] was in a position to

conpete realistically had he diligently tried." P & M Crane, 930

F.2d at 430 (quoting Turner, 661 F.2d at 1043).
Enpl oyers are not required to serve as enpl oynent agenci es for
their enployees. As we held in Turner, an enployer is not required

8



to present specific information about job vacancies directly to the
enpl oyee. Instead, an enployer is required to present information
concerning alternative enploynent opportunities to the court only
and "not to its enployee so as to facilitate his job search." [|d.
at 429 n.9. To hold otherw se would be to elimnate any incentive
the claimant has to seek rehabilitation or job retraining. 1d. at
431.

Furthernmore, in P & M Crane we explicitly rejected the

reasoning of Lentz v. Cottman Co., 852 F.2d 129, 131 (4th Cr.
1988), which held that the denonstration of only one alternative
enpl oynent opportunity by the enployer is insufficient to satisfy
the enployer's burden. 930 F.2d at 431. Turner does not
"automatically prevent[] an enployer fromsatisfying its alternate
enpl oynent burden with the listing of one available job." Id.
Thus, in sonme instances an enployer can neet its burden by
denonstrating the existence of only one job opportunity.

In P & M Crane, we indicated that in such a situation, an

enpl oyee may have a reasonable |ikelihood of obtaining such a
single enploynent opportunity under appropriate circunstances."
Id. W gave one exanple of such an opportunity: "where the
enployee is highly skilled, the job found by the enployer is
speci al i zed, and the nunber of workers with suitable qualifications
in the local comunity is small." [d. This exanple is not an

exclusive requirenent, and in P & M Crane we explicitly rejected

"an inflexible rule that would restrict the enployer's ability to

satisfy this requirenent."” Id. Wether a job is reasonably



available to a claimant in a particular case is a factual
determnation. 1d.

Here, the ALJ found that Bludworth did not present genera
enpl oynent opportunities available to D osdado. Intracorp
identified four wel ding possibilities in a survey conducted in July
and August 1990. Caneron rejected two of them H & H Burglar Bars
and Hercules O fshore Drilling, because D osdado woul d not be able
to performthe work. The ALJ al so determ ned that the other two
possibilities wer e not sui tabl e alternative enpl oynent
opportunities because the evidence did not indicate that D osdado
was qualified for the TIG welding position at O fenhauser and
because t he evidence was equivocal as to whether Marais I ndustries
woul d hire applicants who were not fluent in English.

Moreover, the ALJ rejected the six welding positions
identified between Novenber 5 and Novenber 7 because the jobs
involved TIG or TIGMG welding, which the ALJ had determ ned
Di osdado was not qualified to perform Finally, the ALJ rejected
three of the four entry-level positions identified fromthe phone
survey conducted on Novenber 9, 1990. The job at Fiesta Store No.
2 was found to be unsuitable because the record did not contain
evidence to establish the physical requirenents of the work. The
di shwashing jobs were rejected because of a lack of evidence on
whet her Di osdado could physically perform them The BRB was
correct in affirmng the ALJ's findings that these jobs were not
suitable alternative enploynent opportunities, as substantial

evi dence exists to support the findings.
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The ALJ further determned that the lIgloo job, one of the
entry-level positions located by Intracorp on Novenber 9, 1990,

satisfied the enployer's burden in accordance wth P & MCrane. W

agree that the fact that the job opportunity was given to cl ai mant
five days prior to the fornmal hearing on Novenber 14, 1990, is of
no consequence, for, as we have stated, an enployer need not

present job vacancies directly to the enployee. P & M Crane, 930

F.2d at 429 n.9. W also agree that the fact that Intracorp did
not clear the I gloo possibility with Caneron was of no consequence,
as the requirenents of the job were within the limtations Canmeron
had i nposed for suitable work.

We conclude, however, that the BRB erred in affirmng the
ALJ's finding that there was a reasonabl e |ikelihood that D osdado
could obtain the job at 1gloo. Agai n, we enphasize that this

determ nation is case-specific and that P & M Crane descri bed only

a general standard. The hypothetical givenin P & MCrane is only

an exanple, and we reject the contention of the Director, O fice of
Wor kers' Conpensation Prograns, that an enployer can satisfy its

burden with a showing of a single job only if exceptional

circunstances simlar to the P & M Crane hypot hetical are present.

That hypot hetical establishes, however, that nore nust be
shown than the nere existence of a job the clainmant can perform
The single opportunity in this case is conpletely different in

degree fromthe exanple offered in P & M Crane. The entry-|evel

job here does not require a skilled enployee who nust perform

speci al i zed work, and the nunber of workers in the |local comunity

11



qualified to performsuch work is likely very high.

In the absence of a reasonable |ikelihood that D osdado coul d
obtain the single Igloo job, it becones significant that the
enpl oyer here did not proffer any testinony of general availability
of jobs Diosdado could perform Thi s distinguishes the instant

facts fromthose in P & M Crane, in which we reasoned as foll ows:

"Here, we do not have a factual situation simlar to that in Lentz.
Bot h enpl oyers appear to have descri bed a nunber of other general
enpl oynent opportunities that were available in the |ocal
comuni ties))opportunities that the ALJ and BRB nmay have failed to
consi der." Id. at 431 (footnote omtted). Accordi ngly, the
present facts do not reflect a reasonable |ikelihood of D osdado's
obt ai ni ng enpl oynent. Accordingly, the decision of the ALJ i s not
supported by substantial evidence.

Because the enployer in this case failed to disclose to the
court any general enploynent opportunities that were suitable
alternatives for the claimnt, we have been confronted with the
rare situation in which only one specific job is offered as
suitabl e enpl oynent. Such an offering will satisfy the enployer's
burden in certain circunstances, but the facts of this case do not
present us with such a situation. Thus, we need not address
whet her Diosdado nade a diligent effort to obtain available
enpl oynent .

Accordingly, the petition for review is GRANTED, and this
deci sion of the BRB is vacated and remanded to the BRB for further

appropri ate proceedi ngs.
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