IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5421
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
KENNETH R RI SI NGER
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Louisiana
( CA-93-0502(CR 91-50036-03))

(June 29, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The petitioner appeals the district court's denial of his
request for habeas relief. Petitioner alleges that his trial
counsel's ineffectiveness deprived him of his right to appeal.
Further, petitioner alleges various errors regardi ng his sentence.
Because we find that the petitioner's claimthat he was denied his

right to appeal is refuted by the record and because the renmai nder

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



of his contentions are not suitable for collateral review, we
affirmthe district court's denial of habeas relief.
I
On April 24, 1991, a grand jury charged Kenneth R Ri singer
with one count of conspiracy to distribute nethanphetam ne, one
count of conspiracy to manufacture net hanphetam ne, and two counts
of distributing nethanphetamne. On July 26, Risinger pled guilty
to the two counts of distributing nethanphetam ne! in return for
the governnent's dismssal of the conspiracy charges. On
Cctober 30, the district court sentenced Risinger to two terns of
forty-one nonths i nprisonnent, to run concurrently, and three years
supervised release. R singer failed to file a direct appeal.
I
On March 23, 1993, Risinger petitioned for habeas relief under
28 U.S.C § 2255. Ri singer alleged, inter alia, that: (1) his

counsel was ineffective because he deprived Risinger of his right
to appeal; (2) the sentencing court erred by not nmaking specific
witten findings with regard to R singer's objections to the
presentence report as required by Federal Rule of Crimnal
Procedure 32(c)(3)(D); (3) the governnment provided its objections
to the presentence report to defense counsel nonents before the
sentencing hearing and thus deprived R singer of the ability to

respond to those objections; (4) the sentencing court inproperly

IThe controlled substance was later determined to be
anphet am ne.



considered sugar, which Risinger clains was mxed wth the
anphetam ne, in determ ning the weight of the controll ed substance
for sentencing purposes; (5 the sentencing court inproperly
attributed that handling of drugs by anot her defendant to Ri singer
as "relevant conduct"; (6) the sentencing court inproperly found
that R singer had a supervisory role in the illegal schene; (7)
two prior convictions, for which Risinger clains he was not
represented by counsel, were erroneously included in his crimnal
hi story category; and (8) the sentencing court nade an upward
departure fromthe Sentencing Guidelines on its on notion w thout
gi ving reasonable notice to the parties specifically identifying
the grounds for the upward departure.

The district court did not hold an evidentiary hearing to
review Risinger's habeas petition and neither side offered
affidavits from R singer's defense counsel or others tending to
prove or disprove Ri singer's assertion. Based on the pl eadi ngs and
the record before it, the district court denied R singer's section
2255 notion. The district court held that R singer was not denied
ef fective assistance of counsel because "there was no evi dence t hat
[Risinger] informed his attorney of his desire to appeal” and the
sentencing court advised himof his right to appeal. The district
court also held that Risinger's allegations of Rule 32 violations
and m sapplication of the sentencing gui delines were not cogni zabl e

under section 2255.
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A
On appeal, we first address whether Risinger is entitled to an
evidentiary hearing on his claimthat his counsel's ineffective
assi stance denied himhis right to appeal. "A notion brought under
28 U.S.C. § 2255 can be denied without a hearing only if the
nmotion, files, and records of the case conclusively show that the

prisoner is entitledtonorelief." United States v. Barthol onew,

974 F.2d 39, 41 (5th Gr. 1992). We first note that we construe
pro se habeas petitions liberally, and that the petitioner need
only set forth facts that give rise to a cause of action in order

to avoid dismssal of his petition. Qiidroz v. Lynaugh, 852 F.2d

832, 834 (5th Cir. 1988).

Ri singer's petition to the district court nerely stated that
he failed to file a tinely notice of appeal because his "counsel
erroneously informed him he could not appeal from a sentencing
resulting from a plead [sic] of gquilty." In effect, R singer
alleges that he did not pursue a direct appeal because he
bel i eved- - because of the erroneous advice of counsel--that he had
no right to appeal his sentence. The record, however, reveal s that
the district court informed R singer, in unanbi guous | anguage, that
he did have the right to appeal his sentence. At the sentencing
hearing, the district court stated to Ri singer:

M. Risinger, you are notified of your right to

abpéaf and if you appeal or an appeal is filed on your
behal f, the clerk will transmt this pre-sentence report



and the other docunents along with it to the Court of
Appeal s under seal

Further, Risinger's witten judgnent expressly stated that he had
the right to appeal. R singer's witten judgnent provides:
The defendant is notified of his right to appeal. If a
Notice of Appeal is filed under 18 U S. C. [8] 3742

(Review of Sentence), the Cerk is ordered to transmt
the presentence report, under seal, to the Court of

Appeal s.

Accordingly, we hold that the petitioner's unsupported assertion
that his counsel said he did not have the right to appeal is
insufficient to warrant remand for an evidentiary hearing on the
claimthat his counsel deprived himof the know edge of his right
to appeal when the uncontroverted record shows that the district
court, both orally and in witing, informed Risinger--in the
pl ai nest possible terns--that he did, in fact, have this very

right.2 See Byrne v. Butler, 845 F. 2d 501, 504-507 (5th Cir. 1988)

(denying certificate of probabl e cause to habeas petitioner w t hout
remanding for an evidentiary hearing in part because the tria

record refuted the petitioner's allegations); Patterson V.

Stynchconbe, 440 F.2d 787 (5th Gr. 1971) (denying habeas relief

2On appeal, Risinger nakes a new allegation in a vain attenpt
to salvage his claimfor collateral relief. He now contends that
he knew that he had the right to appeal, but that his counsel
refused to file an appeal for himand failed to i nformhimthat he
coul d appeal hinself. W need not consider a new unsupported
allegation for the first tine on appeal. See Pin v. Texaco, Inc.,
793 F.2d 1448, 1452 n.6 (5th Gr. 1986) (refusing to consider
all egations asserted for the first tinme on appeal). W note
however, that the district court plainly infornmed R singer that he
could file an appeal on his own behalf.




where petitioner's allegations were refuted by state records);

Burris v. United States, 430 F.2d 399, 401-02 (7th Cr. 1970)

(affirmng district court's denial of habeas relief wthout
remandi ng for an evidentiary hearing where petitioner offered no
evi dence i n support of his bald assertions and trial record did not
support petitioner's clains). The record shows that Risinger
knowi ngly and voluntarily waived his right to appeal.® Norris v.

VWi nwight, 588 F.2d 130, 137 (5th Cr.), cert. denied, 100 S.C

93, 62 L.Ed.2d 60 (1979) ("A defendant properly informed of his
appellate rights may not "let the matter rest'. . . and then claim
that he did not waive his right to appeal.") (internal citations

omtted).*

Because we hold that Risinger, through his own inaction

wai ved his right to appeal, United States v. G pson, 985 F.2d 212
(5th Gr. 1993), is inapposite. In G pson, id. at 213-14, the
petitioner was fully aware of his right to appeal and, pursuant to
a conversation with his attorney, was in the process of obtaining
funds to pay for the appellate services when he |earned that the
time for filing an appeal had |apsed. Thus, G pson's attorney's
failure to inform himof the tinme period within which an appea
must be filed caused G pson to mss the filing deadline. In stark
contrast, Risinger nerely alleges that he did not know of his right
to appeal--an allegation refuted by the record--not that his
attorney agreed to file an appeal and failed to take action to see
that the appeal was filed on tinme. Accordingly, R singer cannot
construe G pson to command relief in his case.

“Ri singer al so argues that his counsel was ineffective because
he failed to object to the sentencing court's use of relevant
conduct and failed to object to counting sugar that was m xed with
drugs in the quantity of drugs upon which the sentence was based.
These clains are neritless. The record shows that Risinger's
counsel did object to the presentence report's use of relevant
conduct . Further, the sentencing guidelines provide that
nonnar coti ¢ substances mxed with illegal drugs may be counted for
sentenci ng purposes. See U S.S.G § 2D1.1(c), Note (Nov. 1, 1990)
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Ri singer also alleges a violation of Rule 32 and various
sentencing errors. It is well-settled, however, that relief under
section 2255 is reserved for transgressions of constitutional
rights and for a narrow range of injuries that could not have been
raised on direct appeal and would, if condoned, result in a

conplete mscarriage of justice. United States v. Capua, 656 F.2d

1033, 1037 (5th Gr. 1981). See United States v. Smith, 844 F.2d

203, 205 (5th Gr. 1988) ("The grounds for relief under 8§ 2255 are
narr ower t han t hose for relief on di rect appeal . ").
Nonconstitutional clainms that could have been raised on direct
appeal , but were not, may not be raised in a coll ateral proceedi ng.
Capua, 656 F.2d at 1037. "Adistrict court's technical application
of the [Sentencing] Guidelines does not give rise to a

constitutional issue.” United States v. Vaughn, 955 F. 2d 367, 368

(5th Cr. 1992). Accordingly, R singer's alleged violations of

Rule 32 with respect to his sentencing and the other alleged

(stating that the weight for a controlled substance in the Drug
Quantity Table "refers to the entire wei ght or m xture or substance
containing a detectable anmount of the controlled substance").
Thus, any objection to the anobunt of controll ed substances used to
determ ne sentences would have failed as a matter of |aw
Consequent |y, because any error by counsel in failing to object to
the quantity of drugs could not have prejudiced R singer, such
om ssion will not support an ineffective assistance of counsel
claim See Strickland v. Washi ngton, 466 U.S. 668, 691, 104 S. C
2052, 2066, 80 L.Ed.2d 674 (1984) ("An error by counsel, even if
prof essional ly unreasonable, does not warrant setting aside the
judgnent of a crimnal proceeding if the error had no effect on the
j udgnent.").




sentencing errors could have been raised on direct appeal and are

not of constitutional magnitude. United States v. Perez, 952 F. 2d

908, 910 (5th Gr. 1992). Thus, these clains are not cognizable
under section 2255. Capua, 656 F.2d at 1038.°

W note, however, that even if we were to address Risinger's
sentencing clains, we would find them w thout nerit. First,
Risinger's claimthat the district court violated Federal Rule of
Crimnal Procedure 32(c)(3)(D) by failing to append witten
findi ngs concerning the factual accuracy of the presentence report
fails. Because R singer failed to provide evidence to rebut the
presentence report, the sentencing court correctly adopted the
presentence report that was supported by evidence concerning the
anount of drugs involved and Risinger's supervisory role in the
illegal schenme to sell the drugs. United States v. Rodriguez, 897
F.2d 1324, 1327-28 (5th Cr.), cert. denied, 498 U S. 857, 111
S.C. 158, 112 L.Ed.2d 124 (1990). Second, Risinger's claimthat
he had insufficient tinme to respond to the governnent's objections
to the presentence report is refuted by the record that contains
his response. Third, Risinger's challenge of the cal cul ation of
the amount of drugs used to sentence him fails even if his
contention that two ounces of anphetam ne were m xed with one ounce
of sugar. As discussed previously, the Sentencing Quidelines
provi de that the anmount of the controlled substance includes that
total amount of the whole mxture. U S.S.G § 2D1.1(c), Note (Nov.
1, 1990). Fourth, Risinger's assertion that the sentencing court
i nproperly considered the rel evant conduct of another defendant
arrested at the sane tine when Risinger was not convicted of
conspiracy is ineffectual. The guidelines provide that the other
defendant's conduct and the drugs found on him can be used to
sentence Risinger. See U S S.G § 1B1.3, Note 1 (Nov. 1, 1990)
(providing that when "crimnal activity [is] undertaken in concert
wth others, whether or not charged as a conspiracy, [relevant
conduct] also includes conduct of others in furtherance of the
execution of the jointly-undertaken crimnal activity ).
Fifth, R singer's contention that the sentencing court erred in

finding that he exercised a supervisory capacity in the illega
schene fails because the sentencing court's finding on this issue
was not clearly erroneous. The record reflects that the other

def endant sold the drugs, delivered the noney to Risinger, and
identified Risinger as his source. Sixth, Risinger's unsupported
contention that his crimnal history category was wongly conputed
because of the unconstitutionality of two prior convictions--dueto
a lack of representation by counsel--is flawed. Because Ri singer
was not inprisoned as a result of either of his prior convictions,
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For the foregoing reasons the judgnment of the district court

AFFI RMED

his convictions were not unconstitutional even if he had no
counsel . See United States v. Follin, 979 F.2d 369, 375-76 (5th
Cr. 1992) (hol ding that uncounsel ed crim nal convictions which did
not result in sentences of inprisonnment were constitutionally
valid). Finally, R singer's assertion that the sentencing court
erred in making an upward departure from the gqguidelines in
sentencing himfails sinply because the record shows that no such
upward departure was nade.




