IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5420
Summary Cal endar
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(April 27, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM
Steve J. Garner received a life sentence after a trial
before a jury for the 1990 ki dnapping and transport in interstate
comerce of his estranged wfe, Janet Garner, in violation of 18
US C 8§ 1201(a)(1). The kidnapping ended in Garner's shooting his
wife in the head when she attenpted to escape. The conviction was
affirmed on direct appeal. Garner's argunents for habeas relief

lack any nerit. W affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



Testinony at trial revealed that Garner appeared at his
wfe's residence with a gun, threatened to kill a visitor in her
home, and forcibly abducted her in his truck by taking her from
Tal | ul ah, Louisiana, to Natchez, Mssissippi. Wile the truck was
stopped at a gas station in Natchez, Janet Garner attenpted to
escape. Steve Garner pursued and shot Janet Garner inside the
qui ckstop and subsequently fled hastily from the scene. Janet
Garner testified that as a result of the shooting, she was unable
to see or wal k and that she experienced difficulty talking. The
appel l ant says that Janet Garner is now deceased. The defense
rested after the Governnent's case-in-chief.

This Court affirmed the conviction on direct appeal
Garner filed, pro se, a 8 2255 notion asserting that he was deni ed
effective assistance of counsel during trial and during the
sentencing hearing in violation of the Sixth Amendnent, and that
the trial court erred by relying on inaccurate information in the
PSRin violation of the Fifth Amendnent. The district court denied
the 8§ 2255 noti on.

Liberally construing Garner's brief, he asserts, inter
alia, that his attorney was ineffective by failing to object to any
action taken by the Governnent, by failing to place him on the
stand or subpoena any w tnesses or telephone records, and by
failing to refute the information contained in the PSR during the
sent enci ng heari ng.

In reviewing the denial of a 8§ 2255 notion, this Court

reviews the district court's findings of fact for clear error.



Questions of |law are reviewed de novo. U.S. v. G pson, 985 F. 2d

212, 214 (5th CGir. 1993).

To obtain 8§ 2255 relief based on ineffective assistance
of counsel, a defendant nust show not only that his attorney's
performance was deficient, but that the deficiencies prejudicedthe

def ense. US Vv. Smth, 915 F.2d 959, 963 (5th Gr. 1990). I n

evaluating such <clains, the Court indulges in a strong

presunption” that counsel's representation fell "within the w de

range of reasonabl e professional conpetence.” Bridge v. Lynaugh,
838 F.2d 770, 773 (5th Gr. 1988). To prove deficient
representation, a defendant nust show that his attorney's conduct

"fell below an objective standard of reasonabl eness.” Strickland

v. Washington, 466 U. S. 668, 688, 104 S.C. 2052, 80 L.Ed.2d 674

(1984). To denonstrate prejudice, Garner nust show that counsel's
deficient performance caused the result of the trial to be
unreliable or rendered the proceeding fundanentally unfair.

Lockhart v. Fretwell, us __ , 113 S.C. 838, 844, 122 L.Ed. 2d

180 (1993).

Garner has failed to neet either the deficient-
performance or prejudice prongs. Smth, 915 F. 2d at 963.

Regarding the alleged ineffectiveness for failing to
subpoena any phone records, Garner argues that the phone records
woul d have rebutted Janet Garner's testinony that he and Janet
communi cated over the phone only once and Joanne WIIlianson's
testinony that they comrunicated three or four tinmes while they

were living apart. Counsel was not ineffective for failing to



produce the tel ephone records because this proof would have had no
beari ng on whet her Garner ki dnapped his wife, the offense at issue.

Garner argues that Robert Tew, defense counsel, was
ineffective by not calling any witnesses in his defense. To
denonstrate the requisite prejudice, Garner nust nane the w t nesses
and show that the alleged testinony not only would have been
favorabl e, but also that the wtness woul d have been available to

testify at trial. Al exander v. MCotter, 775 F.2d 595, 602 (5th

Cir. 1985). Garner has not nanmed any persons nor identified what
favorabl e testinony they could have presented. |In the context of
the inaccuracies of the PSR, Garner nentions a letter witten by
Wanda Hubbard, inplying that she could have testified that he was
in Brent, Al abama, instead of Al exandria, Louisiana, at the time of
the offense. The letter actually states that Garner was i n Al abam
from Cct ober 15, 1990, through October 24, 1990, which would not
have di sproved his presence in Louisiana on Septenber 29, 1990, the
ni ght of the ki dnapping.

Garner argues that counsel was ineffective by failing to
place himon the stand. |In light of the record evidence and the
fact that he has not denonstrated how his testifying would have
ai ded his defense, Garner's assertion is unavailing.

Garner asserts that Tew was i neffective for his "failure
to object to anything the Governnent did." Garner has failed to
i ndi cat e what obj ections shoul d have been nade. Moreover, counse

is not required to make futile objections. Koch v. Puckett, 907

F.2d 524, 527 (5th Gr. 1990). Garner did not demonstrate



prejudi ce or deficiency by his attorney's alleged failure to object
to the information in the PSR Counsel argued successfully that
Garner should not receive an increase for his presence outside of
Janet Garner's hospital room and counsel was prepared to call
W tnesses who could corroborate that objection. Thus, the
statenent that Garner's counsel failed to challenge the information
inthe PSR is factually inaccurate.

Furt her nor e, Garner participated in the colloquy
regarding the challenged contents of the PSR and the other
contested factors surrounding his trial. The court exercised its
discretion to discredit these unsubstantiated chall enges. Garner
raised the factually-inaccurate-PSR issue on direct appeal in
chal l enging his crimnal history category, and it was rejected by
this Court. |ssues raised and di sposed of in previous appeals from
an original judgnent of conviction cannot be considered in 8§ 2255

noti ons. US v. Kalish, 780 F.2d 506, 508 (5th GCr.), cert.

denied, 476 U. S. 1118 (1986). Garner has not shown i neffectiveness
or prejudice. See Strickland, 466 U S. at 697.

For the first tinme on appeal, Garner argues that he is
entitled to a reasonable bond for the purposes of gathering nore
evi dence, requests a full investigation of the district court judge
and the prosecutor, and asserts that the probation officer "franmed"
evidence to prevent his receiving bond and that the trial
transcript was unlawfully changed. Because these issues were not
raised in the district court, they are not properly before this

Court. Beck v. Lynaugh, 842 F.2d 759, 762 (5th Cr. 1988).




The deni al of habeas relief is AFFI RVED.



