IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5413
Summary Cal endar

STEPHEN LEMELLE,
Pl ai ntiff-Appellant,

VERSUS

DONNA E. SHALALA,
Secretary of Health and Human Servi ces

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- Cv-2281)

(Sept enber 23, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

St ephen Lenel | e appeal s the di sm ssal of his action for soci al

security benefits. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



In 1978, Lenelle filed applications for disability-insurance
benefits and supplenental -security incone, alleging that he had
been unable to work since January 1977 because of osteogenesis
i nperfecta, a congenital disorder in which the bones are unusually
brittle and fragile. See THE BANTAM MEDI CAL DI CTI ONARY 295 (1981). In
a 1979 decision, an admnistration | aw judge ("ALJ") found Lenelle
to be disabl ed. In 1980, however, an ALJ reversed the 1979
deci sion and denied Lenelle's applications for benefits. Later in
1980, the Appeals Council denied Lenelle's request for review of
the ALJ's 1979 decision. 1n 1981, a federal district court granted
the notion to dismss filed by the defendant, the Secretary of
Heal th and Human Servi ces.

In 1983, Lenelle filed second applications for disability-
i nsurance benefits and suppl enental -security inconme for a period of
di sability begi nning Septenber 1977. An ALJ, on January 15, 1985,
i ssued a deci sion denying Lenelle's applications for benefits. On
May 28, 1985, the Appeals Council denied Lenelle's request for
review of the ALJ's decision of January 15, 1985, nmaking the ALJ's
decision the Secretary's final decision. The Appeals Council's
notice advised Lenelle and his attorney that he had sixty days to
seek judicial review, but Lenelle apparently did not seek judici al
revi ew.

On May 28, 1987, Lenelle filed a third application for
suppl enental -security incone. An ALJ determ ned on July 12, 1988,
that Lenelle was disabled as of My 28, 1987. Al t hough the



deci sion advised Lenelle that he could appeal is he was dissatis-
fied, he did not do so.

Four years later, in May 1991, Lenelle filed his fourth and
current application for disability-insurance benefits based upon
the all eged di sabling condition that conmenced in 1977. This claim
was denied initially on July 15, 1991, and, upon reconsideration,

on February 20, 1992. Lenelle then filed a request for a hearing.

On Septenber 18, 1992, Lenelle's request for a hearing was

di sm ssed based upon res |udicata. The ALJ found no basis for

reopening the decision on Lenelle's Novenber 1983 application.
Subsequently, Lenelle filed a request for a review of the ALJ's
order dismssing the request for a hearing, and on Cctober 30
1992, Lenelle's request was deni ed.

I n Decenber 1992, Lenelle, proceeding in fornma pauperis, filed

a petitionin federal district court for benefits under the Soci al
Security Act. He specifically sought review of a dism ssal by the
Secretary of his claim for disability-insurance benefits. The

Secretary responded by noving to dismss the action on severa

grounds, including res judicata.

.
Lenell e argues that the entire case should be reopened so he
can present evidence showi ng that he was disabled at the tine he
was insured. He specifically urges reconsidering the Secretary's

deci sion that reversed the decision of July 12, 1979.



Under the applicable regulations, a decision of the Secretary
may be reopened (1) within twelve nonths of the date of the notice
of the initial determnation for any reason; (2) within four years
of the date of the notice of the initial determnation if good
cause is found; and (3) at any tine, for several reasons, including
fraud or simlar fault, or if an error is present on the face of
the record. 20 CF.R 8§ 404.988(a), (b), (c)(1), (8) (1993
Lenell e, however, did not file the current application until nore
than six years after the Secretary's final decision of January 15,
1985, and nore than a decade after the decisions pertaining to his
initial applications.

The ALJ treated Lenelle's current application as a request to
reopen the case. The ALJ, however, refused to reopen Lenelle's
prior claim because there was no new and material evidence
warranting any revision of the final decision of January 15, 1985,
and because there was no clerical error or error on the face of the
evi dence upon which the decision was based. The Appeal s Counci
concluded that there was no basis for granting the request for
review of the dism ssal of the request for a hearing.

Section 205(g) of the Social Security Act "clearly limts
judicial review to a particular type of agency action, a fina

decision of the Secretary made after a hearing."” Califano v.

Sanders, 430 U S 99, 108 (1977) (internal quotation marks
omtted). A decision not to reopen a prior final determnation,
because the decision could be nade without a hearing, is not

revi ewabl e by the federal courts unless the clai mant chal |l enged t he



Secretary's action on constitutional grounds. Sanders, 430 U S. at

109; Thi bodeaux by Thi bodeaux v. Bowen, 819 F.2d 76, 79-80 (5th

Gir. 1987).

A

Lenell e asserts that the decision is reviewable because his
chal l enge is based upon constitutional grounds. He specifically
all eges a violation of due process.

In this case, however, there has been no denial of due
process. As set out above, with respect to his original applica-
tions, Lenelle pursued the full adm nistrative reviewand reviewin
federal district court. Lenelle did not appeal the district
court's decision and, therefore, did not seek further judicia
revi ew. Wth respect to the 1983 applications and the final
deci si on of January 15, 1985, Lenelle did not seek judicial review
He has presented no basis in law or in fact for his allegations of
unconstitutionality. Lenelle, therefore, has not presented a

col orable constitutional claimas required by Sanders.

B
To the extent that Lenelle challenges the application of res
judicata, that argunent also |l acks nerit. An ALJ's dism ssal of a

claimant's case on res judicata grounds is unreviewable absent a

"colorable constitutional claim™" Br andyburg v. Sullivan, 959

F.2d 555, 561 (5th Cr. 1992).



As expl ai ned above, Lenelle's constitutional clains are not
colorable. Furthernore, nothing in the record suggests that the

cl ai s shoul d not have been di sm ssed based upon res judicata. The

current applications for social-security benefits concern the sane
facts and issues addressed in Lenelle's prior applications; the
Secretary has already issued final decisions on these matters; and
wth respect to all but the 1978 applications, Lenelle failed to
seek court review. The application at issue, therefore, was

properly dismssed based upon res judicata. See 20 C F.R

8§ 404.957(c)(1); see also United States v. Utah Construction &

Mning Co., 384 US. 394, 421-22 (1966) (upholding use of res

judicata to adm ni strative findings).
AFFI RVED.



