UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5412
Summary Cal endar

LORETTA EDWARDS,
Pl ai ntiff-Appellant,
VERSUS

KURTHWOOD MANCOR NURSI NG CENTER and
AFFI LI ATED NURSI NG HOMVES, | NC.,

Def endant s,
AFFI LI ATED NURSI NG HOVES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(2:91- CV-2458)

(March 18, 1994)
Before KING DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !
Loretta Edwards chal | enges t he adverse judgnent as a matter of
law i n her enploynent discrimnation case. W AFFIRM
| .
Edwards was enployed by the defendants in 1973 as a

housekeeper at their nursing hone. After three years, she was

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



pronoted to housekeepi ng supervisor. When a peer review of the
facility, conducted in preparation for the annual state |icensing
i nspection, noted problenms in housekeeping in Novenber 1990,
Edwards was pronptly fired.

After her conplaint to the EECC was rejected, she commenced
this action pursuant to Title VII of the 1964 Cvil Ri ghts Act, 42
US C 8§ 2000(e), and a bench trial was held. After Edwards
present ed her case, the defendants' notion for judgnent as a matter
of law was granted. See Fed. R GCv. P. 50(a). The district court
stated its reasons from the bench,? and entered final judgnent
agai nst Edwar ds.

1.

W review a Rule 50 judgnent as a matter of |aw under our
fam | iar Boei ng® standard. Crosthwait Equip. Co. v. John Deere
Co., 992 F.2d 525, 528 (5th Cr.), cert. denied, 114 S. C. 549
(1993); Normand v. Research Inst. of Am, Inc., 927 F.2d 857, 859
(5th Gr. 1991) (discussing j.n.o.v., now known under Rule 50 terns
as judgnent as a matter of law); Whiting v. Jackson State Univ.,
616 F.2d 116, 123 (5th Cr. 1980) (discussing standard of review
for both j.n.o.v. and directed verdicts, both now judgnent as a

matter of |aw).

2 The court noted that Edwards' proof showed that she was an
"exceedingly diligent hard worker"; who "went beyond the scope of
her assigned duties when it was required", but, inter alia, it

found a failure to present a prinma facie case of discrimnation,
and concluded that "there sinply is no evidence of racial
notivation on behal f of the defendant".

3 Boei ng Co. v. Shipman, 411 F. 2d 365 (5th Gr. 1969) (en banc).
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Appl ying Boeing, we see no need to disturb the judgnent
Al t hough Edwards may have presented the elenents of a prinma facie
case,* this alone does not foreclose judgnment as a matter of |aw.
See Jett v. Dallas Indep. Sch. Dist., 798 F.2d 748, 757 (5th Cr.
1986) ("We do not suggest that presentation of a prim facie case
necessarily neans that the plaintiff can wthstand a notion for
directed verdict .... Rather, the issue is whether, on the record
as a whole, there is sufficient evidence fromwhich the fact finder
may reasonably conclude that race was a substantial notivating
factor ...") (citation omtted), aff'd in part and remanded on
ot her grounds, 491 U.S. 701 (1989). Edwards' own evi dence provi ded
anpl e, indeed conclusive, support for the defendants' contention
t hat work deficiencies were the reason for her termnation; thus,
their burden of production after the establishnment of a prina facie

case was net without the presentation of evidence.?®

4 Under McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),
aTitle VIl plaintiff has the initial burden of establishing a case
of prima facie racial discrimnation. 1d. at 802. To do so, the
plaintiff nmust show that she: belongs to a protected group; was
qualified for the job from which she was term nated, and, after
termnation, the enployer hired a person not in plaintiff's
protected class to replace her. See id.; see also Witing, 616
F.2d at 120-21. It does appear that Edwards, who is black, was
replaced by a white nmale; therefore, a prima facie case may have
exi sted, despite the firing of the white male one nonth |ater

(apparently).

5 Edwards' brief often nerely references the record, rather than
di scussing the relevant facts with citation to the record. For
exanple, the brief contains the follow ng passage: "Loretta

Edwards['] testinony was cl ear cut and convincing. See Transcri pt
Pages 9, 11, 12, 13, 16, 17, 18, 19, 20, 21, 25, 26, 27, 28, 33 and
37." Such enigmatic, indeed cryptical, argunent does not conform
to the spirit (at a mninmum of Fed. R App. P. 28(a), which
provides, inter alia, that an appellant's brief shall contain "a
statenent of the facts relevant to the i ssues presented for review,
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Edwar ds was enpl oyed by the nursing hone for 17 years (14 as
supervisor). Her testinony centered on how short-handed her crew
was. After testifying that, prior to her term nation, she had
never received any warnings relating to her work performance,
Edwar ds acknow edged that: as early as 1988, she received a
witten disciplinary warning notice relating to her job
performance, which was described as a "final warning"; a yearly
performance review in March 1990 disclosed continuing work
deficiencies, particularly regarding her supervisory skills; in
July 1990, Edwards was di sci plined for all ow ng her son, who worked
under her supervision, to drive a conpany van that he was not
aut hori zed to operate (in fact, he |l acked a driver's |icense); and
a Sept enber 1990 training statenent, signed by Edwards, highlighted
addi tional housekeeping problens, and threatened dism ssal if
i nprovenents were not nmade. Most inportant, the reviewin Novenber
1990 found dust in the roons, urine odor, and dirty trash cans; in
ot her words, housekeepi ng probl ens abounded.

None of Edwards' w tnesses dispelled the fact that she was
term nat ed because of deficient job performance. |In fact, two of
the three acknow edged t hat Edwards had been criticized for her job
performance. And, one, al so black, testified that she had not been
di scrim nated agai nst at the nursing hone.

In the face of anple evidence of Edwards' deficiencies as a

housekeepi ng supervi sor during the | atter stages of her enpl oynent,

wWth appropriate references to the record® and an argunent
containing "the contentions of the appellant ... and the reasons
therefor". Fed. R App. P. 28(a)(3,4).
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she failed to offer a scintilla of evidence that her firing was the
product of racial aninus. In sum although Edwards may have
supplied the elenents of a prima facie discrimnation case, she
al so adduced substanti al evidence that her term nation rel ated only
to deficiencies in her performance. There was no evidence that the
repeated warnings concerning her performance, coupled with her
termnation follow ng a review that found a nunber of housekeepi ng
probl ens, were nere pretexts for discrimnation. Because "the
facts and i nferences point so strongly and overwhelmngly in favor
of" the defendants, "reasonable [people] could not arrive at a
contrary verdict". See Boeing, 411 F.2d at 374. Accordi ngly,
judgnent as a matter of |aw was properly rendered.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



