IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5402
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

RCDNEY W LLI AVS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92-60032-15)

(May 25, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Rodney W/ Ilianms appeals his bench trial
conviction and sentence for aiding and abetting the interstate

transportation of narcotics in violation of 18 U S.C. 8§ 1952, and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conspiracy to possess with intent to distribute cocaine in
violation of 21 U . S.C. 88 846 and 821(a)(1). He insists that the
evidence was insufficient to convict him on either of the two
counts for which he was convicted, and that the district court
erred in inposing a harsher sentence on himthan those inposed on
his co-conspirators. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

The third superseding indictnent, conprising twenty counts,
charged Wlliams wth conspiracy to possess wth intent to
distribute cocaine (count one), possession wth intent to
distribute over 50 grans of cocai ne base on or about Septenber 11
1990 (count four), and aiding and abetting the travel ininterstate
comerce of another (Felix Barnes, Jr.) in order to possess with
intent to distribute cocaine on or about Decenber 2, 1991 (count
twenty).?

Foll ow ng a bench trial, WIllianms was found guilty on counts
one and twenty, but was found not guilty on count four. He was
sentenced at the | ow end of the guideline range to serve 151 nonths
in prison, followed by five years of supervised rel ease, and the
district court also inmposed a $100 special assessment. WIIlians

timely appeal ed.

! Several co-defendants not nanmed in the third superseding
i ndictnment, but named in the prior indictnents, pleaded guilty to
various of fenses before the third supersedi ng i ndi ctnment was fil ed.
Barbara Jenkins entered a guilty plea to a different count
contained in the third superseding indictnent, and Barnes entered
a guilty plea to count 20 of the third superseding indictnent.
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A. Suf ficiency of the Evidence

WIllianms urges that the evidence adduced was insufficient to
convict him He noved for a judgnent of acquittal at the cl ose of
t he governnent's evidence, but did not renewthis notion foll ow ng
the presentation of all of the evidence. | nasnmuch as Wl lians
waived his right to a trial by jury and elected a bench trial,
however, his not guilty plea constitutes a notion for acquitta
which he was not required to renew in order to preserve his

challenge to the sufficiency of the evidence. United States V.

Cardenas, 9 F.3d 1139, 1159 (5th Cr. 1993).
VWhen, as here, the defendant was convicted in a bench trial,

we review a sufficiency challenge to determine if there is "any
substantial evidence" to support the district court's conclusion
that the defendant is guilty beyond a reasonabl e doubt. Id. at
1156. We consider the evidence in the light nost favorable to the
governnent, and defer to all reasonabl e i nferences of fact drawn by
the district court. |d.

To support a conviction in the instant case for conspiracy
under 21 U. S.C. 8§ 846, the governnment had to prove that (1) there
was an agreenment between two or nbre persons to possess the cocaine
wth the intent to distribute it, (2) WIlians knew of the

agreenent, and (3) WIllians participated in the conspiracy

voluntarily. United States v. Pierre, 958 F.2d 1304, 1311

(5th Gr.) (en banc), cert. denied, 113 S.C. 280 (1992).




Through the testinony of WIIlians' co-conspirators who had
entered guilty pleas, the governnent established that WIIlianms was
a knowi ng and voluntary nenber of the conspiracy. The governnent
al so established that WIllians rented and occupi ed an apartnent on
Fondren Street in Houston, Texas, which he shared wth a friend,
Alton Sonnier, who lived in the apartnent intermttently for
approxi mately six nonths during 1991.

Bar bara Jenkins, the w fe of Don Paul Jackson, testified that
Wllianms' role in the conspiracy was to set up the transactions for
Jackson, who would call WIllianms from Qpel ousas and | et him know
how nmuch cocai ne was needed, and when Jackson, Jenkins, or one of
the "nules" (Felix Barnes or Anthony Garrick) would arrive in
Houston to pick up the drugs. Jackson would pay Wllians $50 to
$100 for each transaction that he set up. Jenkins estinmated that
she and Jackson dealt with Wllians in this manner fromlate 1990
to late 1991, always dealing in crack cocaine. She also estimted
that (1) the total anmount invol ved over that period was between 10
and 15 kilograns of crack cocaine, (2) WIllians "brokered" about
80% of the purchases they made, and (3) she (Jenkins) had been to
WIllians' apartnent maybe forty tinmes--each tinme for a drug
transacti on.

This testinony was substantiated in large part by the
testi nony of the other cooperating governnent w tnesses--Jackson,
Garrick, and Barnes. Jackson testified that during this period of
time he (or Jenkins, Barnes, or Garrick) would go to WIIlians'

apartnent about once a week to buy crack. He further testified



that Wllians' role was to make sure that the "deal" went "down
right," and that WIllians was paid for his role. Jackson al so
stated that he went to WIllians' apartnent at |east twenty tines
himself to pick up drugs, and sent Barnes at |east twenty tines.

Barnes testified that he nmade about ten trips to Houston to
buy drugs and that he stayed at WIlians' apartnent seven or eight
tinmes. Barnes confirned that when he went to Houston, Jackson
would call WIllianms to set up the drug transaction, and WIIlians
woul d make arrangenents with his sources in Houston. Garrick too
testified that he had taken two trips to Houston with Jackson and
Jenkins to purchase drugs at WIIlians' apartnent.

Brien Kyle, who testified for the governnment pursuant to a
pl ea agreenent, stated that he was one of WIIlians' sources for
drugs in Houston. He stated that he sold drugs to Barnes, Jackson,
Jenki ns, and another fenale on sonme six separate occasions. Each
of these transactions occurred in response to an initial call from
WIllians, and one or two took place at WIllians' apartnent. Kyle
testified that he had no direct know edge of the extent of
WIllianms' involvenent with the drug transactions, but he agreed
that WIllians could not "have been around and not know what's goi ng
on."

WIlians argues that the governnent's evidence, based entirely
on the testinmony of his co-defendants who cooperated with the
governnent after entering guilty pleas, is insufficient because

each of these witnesses was testifying pursuant to agreenents with

the governnent limting their sentencing exposure in exchange for



their testinony against WIIians. The district court, however,
noted its consideration of the circunstances surrounding the
testinony of the governnent's w tnesses.

Moreover, "[i]t is well established that a conspiracy
convi ction nmay be based upon the uncorroborated testinony of a co-
conspirator, even when that testinony is from one who has made a
pl ea bargain with the governnent, provided that the testinony is
not incredible or otherw se insubstantial on its face." United

States v. Gdison, 8 F.3d 186, 190 (5th Cr. 1993). The testinony

of each of the governnent's witnesses in the instant case is
corroborated, in substantial part, by the testinony of the other
W tnesses; in addition, none of their testinony is either
incredible or insubstantial, and clearly provides sufficient
evi dence to support WIIlians' conviction for conspiracy.

WIllians also chall enges the sufficiency of the governnent's
evidence used to convict him of aiding and abetting another's
travel in interstate conmmerce in order to possess wth intent to
di stribute cocaine. He contends that the evidence does not support
the conclusion that he was present at the drug transaction which
occurred at his apartnent on Decenber 3, 1991, or that he was aware
that such a transaction occurred there on that date.

Count twenty charged that Felix Barnes, Jr. and others, all of
whom were aided and abetted by WIIlianms and Barbara Jenkins,
travel ed from Opel ousas to Houston for the purpose of possessing
wth intent to distribute over fifty grans of crack cocaine. To

sustain this conviction, the governnent needed to show that



WIllians associated with the crimnal venture, participated in the
venture, and sought by his actions to nmake the venture succeed.

United States v. Pefia, 949 F.2d 751, 755 (5th Gr. 1991).

Jenkins testified that a tel ephone call was nade to WIlIlians
on or about Decenmber 2, 1991, and that Jackson borrowed Jenkins'
car to send Barnes and Garrick from Opelousas to WIIlians'
apartnent in Houston to get drugs. This testinony was corroborated
by Jackson, who confirned that he phoned WIllians after the Bayou
Classic football gane in New Ol eans to set up the drug deal, and
then sent Barnes and Garrick to Houston to nmake contact with Kyle
to buy the drugs.

Barnes' testinony is substantially simlar: On Decenber 2,
1991, he and Garrick, at Jackson's behest, traveled to WIIlians'
apartnent in a car provided by Jackson and Jenkins. They were sent
to make contact wth Kyle at WIlians' apartnent to buy drugs
Barnes testified that, although WIIlians was not present when they
arrived, Alton Sonnier was, and he contacted WIllians. The drugs
could not be delivered until the next norning, so Barnes and
Garrick spent the night at WIlians' apartnent. Sonni er called
WIllianms, and Kyle arrived soon thereafter with the drugs. Later
that day, Barnes and Garrick were arrested while trying to | eave
the apartnent conplex wth the drugs.

Garrick testified that, in early Decenber 1991, after the
Bayou C assic, he and Barnes were sent by Jackson in Jenkins'
autonobile to WIllians' apartnent to buy drugs. Garrick stated

that WIllians was there when they arrived, but that he (WIIians)



was not present during the transaction the next day, and that
Sonni er was not there when they arrived, but was in the apartnent
t he next norning.

Sonnier testified that he was not present when Barnes and
Garrick arrived, but saw them sleeping on the couch when he
returned fromwork early the follow ng norning and, after he went
out for a short tine that norning, he returned to find the police
in his apartnment. Although the testinony of Barnes, Grrick, and
Sonni er differs regardi ng when Sonni er and WIIlians were present at
the apartnent, their testinony, along with that of Jackson and
Jenki ns, coincides on several Kkey points: Jackson contacted
Wllians to set up a drug transacti on between Barnes, Garrick, and
Kyl e, and sent Barnes and Garrick to Wl lians' apartnent to conduct
the transaction. As this testinony inplicates Wllians in this
particul ar transaction, the record provi des substantial evidenceto
support the district court's finding that WIllianms was qguilty
beyond a reasonabl e doubt.

B. | npositi on of Harsher Sentence

Wl lians al so chall enges his sentence of 151 nonths in prison,
contending that the district court ignored the Introduction to the
Sentencing CGuidelines (which noted the Congressional goal of
establishing nore uniformty in sentencing) when sentencing himto
substantially nore prison tinme than the others nanmed in the
i ndi ct ment s. He urges that the case be remanded to allow the
district court to depart downward and i npose a sentence simlar to

t hose inposed on others naned in the indictnents.



A downward departure fromthe guidelines is authorized only
for circunstances not adequately taken into consideration when the

gui delines were pronulgated. United States v. Sparks, 2 F.3d 574,

589 (5th Cir. 1993), cert. denied, 114 S.Ct. 899 (1994). In United

States v. lves, No. 92-1259 (5th Gr. Feb. 16, 1993) (unpublished;

copy attached), we held that disparity in sentences between co-
def endants "sinply cannot be deened an aggravating or mtigating
circunstance. As such, it is not a proper basis for departure
ei ther upward or downward." 1d. at 5. Therefore, as WIlIlians does
not challenge the district court's application of the guidelines,
and as we have previously rejected his sole contention on this
point, his conplaint regarding his sentence is unavailing.

For the foregoing reasons, WIlians' conviction and sentence
are

AFFI RVED.



