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(Sept enber 28, 1994)
Bef ore POLI TZ, Chi ef Judge, and DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

At issue i s whet her substantial evidence supports the National
Labor Rel ations Board's decision in this proceedi ng, which arises
out of union organization activities at Marshall Durbin's poultry
processing plant in Hattiesburg, Mssissippi. The dispute focuses
principally on whether an enployee was discharged in retaliation
for having testified at a Board proceeding. W enforce the Board's

order in full.

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



| .

On April 25, 1991, Annette Strickland testified at an unfair
| abor practice (ULP) hearing, concerning her discussions with her
supervi sor, Jim Sanders, about sexual harassnent by her foreman,
Luke Moody.? The following May 6 or 7, approxinmately two weeks
after the hearing, Strickland and ot hers heard that forenman, Mody,
tell a newforeman, Floyd Washi ngton, that there were troubl enakers
onthe line; he then pointed to Strickland and said that she should
be fired.

That May 8, approximately two weeks after testifying and two
days after Mody's remarks, Strickland found her car m ssing from
her honme and believed that it was stolen. She tel ephoned Marshal
Durbin at approximately 7:00 a.m, and asked Sanders if she could
use one of her vacation days that day.® Sanders responded that,
under conpany policy (unwitten), vacations had to be pre-schedul ed

and, therefore, denied her request.* He did tell her, however,

2 The unfair | abor practice charge concerned Marshall Durbin's
termnation of another foreman, Billy Johnson. The union
contended that Johnson was fired for refusing to attenpt to
suppress union organi zing efforts; Mrshall Durbin, that the
term nation should be uphel d because of Johnson's sexual

m sconduct with enployees. Strickland and other enpl oyees were
rebuttal w tnesses, testifying about Marshall Durbin's response
to their allegations of sexual harassnent by other forenen. The
ALJ in the instant proceeding stated that "Strickland testified
... that ... Sanders had refused to discipline ... Mody, after
she told Sanders that Mody granted her tinme she did not work in
t he hope that she would grant Mody sexual favors."

3 It is undisputed that, on the day in issue, Strickland had
avai | abl e vacation days and, if she had been allowed to take one
of them would not have been term nated then.

4 It was stipulated that this policy was not in witing.
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that she woul d be charged only for one-third of an absence if she
arrived by 11:20 a.m (that is, within four hours of her starting
tinme); but, that if she arrived after 11:20, she would be charged
a full day's absence. Sanders was not certain whether they
di scussed t hat another absence would result in term nation, but he
m ght have checked her absence records while on the tel ephone.?®

Strickland |earned that her car had been repossessed, not
stolen. As a result of tine spent in retrieving the vehicle, she
did not report to work until 2:30 p.m, after her departnent had
finished its work. She was told that she had accunul ated nore than
11 absences, and was di schar ged.

As a result of that discharge, an unfair | abor practice charge
was filed against Marshall Durbin, which, inter alia, clained
violations of 88 8(a)(l), (3) and (4) of the National Labor
Rel ati ons Act (NLRA), 29 U.S.C. 8§ 158(a)(1), (3) and (4).° At the
hearing, the earlier referenced Billy Johnson, a forner foreman at

Marshal | Durbin, testified that the plant nmanager told himin 1989

5 Under the witten absentee policy then in effect, an

enpl oyee was di scharged upon accunul ating 11 absences during any
12-nonth period. (Vacation days did not count; excused, as well
as unexcused, absences and sick |leave did.) An enployee was
charged one absence for either mssing an entire day or being
nmore than four hours late. But, if an enployee was |ate by |ess
than four hours, only one-third of an absence was char ged.

Al t hough excused and unexcused absences counted toward the ten
al | oned, any enployee with three unexcused absences within a 12-
nmont h period was term nated.

6 The charge, as amended, also clainmed 8§ 8(a)(1l) violations in
connection with, inter alia, a threat to discharge an enpl oyee in
reprisal for protected activities, statenents nade to enpl oyees
that it would be futile to select the union as their
representative, and interrogation of enployees about their union
synpat hi es and/or activities.



that the conpany's policy regardi ng sane-day vacati on requests was
to "take care of the good enployees, and [that] people who were
becoming in peril with their absenteei smwould be put on vacation
days when they called in"; that thereafter, nunmerous enployees
cal l ed Johnson wi th sanme-day vacati on requests, and he grant ed each
one; and that he recalled telling Sanders about granting these
requests.’

On the other hand, foreman Tom Thorla testified that the
policy of denying sanme-day vacation requests had been in effect
since 1987, but that he had granted such requests until 1989, when
Sanders was hired as supervisor. And, other forenmen and Sanders
testified that, at the tinme in issue (May 1991), the policy was to
deny sane-day vacation requests. Sanders testified that he had
grant ed only one such request, to an enpl oyee who had been i nvol ved
in an accident which resulted in the death of a pedestri an.

But, no witness identified any enpl oyee whose sane-day r equest
had been deni ed. Moreover, several wtnesses offered by the
Ceneral Counsel testified that they had been granted sane-day
requests, including one who testified that Sanders had granted it.
(This was in addition to the above descri bed request that Sanders
admtted granting.)

The ALJ's findings were extrenely extensive and detail ed.
Concerning Strickland' s term nation, the ALJ found t hat the General

Counsel nmade a prima facie case by showing that Marshall Durbin

! The CGeneral Counsel asked Johnson to identify those callers,
but the ALJ sustained Marshall Durbin's objection.
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strongly opposed union activities; that Strickland had testified at
the ULP hearing on April 25, 1991, on behalf of the General
Counsel; that, on May 6 or 7, foreman Mwody told new forenman
Washi ngton that Strickland was a troubl emaker and that WAshi ngt on
should get rid of her; and that, on May 8, Strickland was fired.
Wth regard to Marshall Durbin's all eged policy of denying sane-day
requests, the ALJ noted that "[o]n several occasions both before
and after May 8, [1991, the date of discharge,] enployees were
permtted vacation tinme off, imediately foll ow ng requests under
enmergency conditions on the day they nade the request for
vacation". According to the ALJ, Marshall Durbin, however, did not
show either that a particul ar enpl oyee, other than Strickl and, was
ever told he or she could not take an immedi ate vacation under
energency conditions, or that an enployee was ever disciplined
under the enploynent policy after requesting inmmedi ate vacation
under energency conditions.

Accordingly, the ALJ rejected Marshall Durbin's contention
that Strickland was fired in strict accord with its policy, because
the General Counsel's evidence showed that enpl oyees were granted
i mredi ate vacations both before and after May 8, 1991. In so
finding, the ALJ specifically credited the testinony of the General
Counsel's witnesses who testified that their sane-day requests had
been granted, as well as the testinony of Billy Johnson. As for
t he request which one witness stated Sanders granted, but which he
denied, the ALJ discredited Sanders' testinony, both because it

conflicted with testinony that was credited, and because of



Sanders' "evasive[ness] on cross and ... poor recall of
i nportant issues...." The ALJ concluded that Marshall Durbin had
violated 8§ 8(a)(4) by termnating Strickland.

The ALJ also found three §8 8(a)(1) violations. First, for an
alleged threat to termnate Strickland, the ALJ credited the
testinony of witnesses to the conversation in which foreman Mbody
recommended Strickland's di scharge because she was a troubl emaker.
The ALJ found it was reasonable to conclude that Mody nade this
recommendation "because of her allegations in the prior unfair
| abor practice proceeding." Second, the ALJ credited the testinony
of enployee-witnesses to find a violation in connection wth
statenents in Cctober 1991 by Scott Varner, a Marshall Durbin vice
president, that it would be futile to select the union as the
enpl oyees' representative, because Marshall Durbin would not
bargain and would close the plant. And third, the ALJ found a
violation as a result of Sanders interrogating an enployee in
Cct ober 1991 regarding her preference for the union and the extent
to which she would support it.3

Marshal | Durbin appealed to the Board, which remanded w th
three instructions: (1) to "address the evidence of w tnesses who
testified, wthout contradiction, that there was ... a policy" of
denyi ng sane-day requests; (2) if the ALJ relied on "evidence
concerning requests for imedi ate | eave either prior to Novenber

1989[, when Sanders was hired,] or after Septenber 1991" (when

8 The ALJ rejected the claimthat Marshall Durbin, Jr.,
violated 8§ 8(a)(1l) through a speech made to enpl oyees in
Sept enber 1991.



Marshal |l Durbin admtted it began granting sane-day requests), to
explain its relevance; and (3) to determ ne whether "the rel evant
exanpl es of disparity constitute substanti al evidence, not isolated
events."?

On remand, the ALJ discredited the testinony of the w tnesses
who testified that there was a policy of denyi ng sane-day requests,
especially where the request resulted from an energency, on the
basis that this testinony was refuted by credited testinony that
Marshall Durbin's policy was to grant such requests.® |n naking
this credibility choice, the ALJ noted that Johnson's earlier
descri bed testinony about his conversation in 1989 wth the pl ant
manager concerni ng when to grant such requests had not been refuted
at all.

Wth respect to the second remand i nstructi on (whether the ALJ
relied on events before Sanders began in Novenber 1989, or after
Sept enber 1991, when t he conpany began granti ng sane-day requests),
the ALJ stated that he was not relying on post-Septenber 1991
requests. But, by crediting Johnson's testinony, he necessarily
consi dered events before Sanders began. As for the third remand
instruction, the ALJ found that the "rel evant exanpl es of disparity

constitute substantial evidence and not 1isolated events. The

o Marshal | Durbin also challenged the ALJ's conclusion that it
had violated 8 8(a)(1l), but the Board did not address these
i ssues.

10 In so doing, the ALJ found also "that ... Sanders [did not]
enforce[] a unique policy in his area of responsibility ... of
denyi ng sane day requests ... fromJanuary 1991 to Septenber

1991." See note 15, infra.



evi dence shows that enployees were routinely granted energency
vacations on the day the requests were made." (Enphasis added.)

Therefore, the ALJ again concluded that Marshall Durbin had
violated 8 8(a)(1) and (4) in termnating Strickland. Mar shal
Durbin appealed again; and the Board, wthout an opinion,
"affirnfed] the [ALJ's] rulings, findings, and conclusions...."
(Footnotes omtted. )

1.

Asserting that there is no substantial evidence of violations
of either 88(a)(1l) and (4) because of Strickland s discharge, or
88(a) (1) because of communi cations with enpl oyees, Marshall Durbin
seeks to set aside the Board's order. The General Counsel seeks
its enforcenent.

Under our well-established and narrow standard of review for
sufficiency of the evidence <challenges in admnistrative
proceedi ngs, we review the Board' s decision wth considerable
deference, and nust affirm if it is supported by substanti al
evi dence. E.g., Universal Canera Corp. v. NLRB, 340 U S. 474
(1951). Substantial evidence is "nore than a nere scintilla. It
means such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion.” 1d. at 477. In making this

1 Based on finding 8 8(a)(1) and (4) violations, the Board
ordered Marshall Durbin to cease and desist fromthe unfair |abor
practices, and frominterfering with, restraining or coercing
enpl oyees in the exercise of their rights concerning union
activities pursuant to NLRA § 7, 29 U.S.C. § 157. It also
ordered Marshall Durbin to reinstate Strickland and make her
whol e for any | osses as a result of her unlawful discharge.
Finally, it directed Marshall Durbin to post the appropriate

noti ces.



determ nation, we consider the totality of the evidence, including
that which "fairly detracts" from the Board's decision. ld. at
488.

This is a close case; the parties skillfully analyze and
present the evidence so that two fairly acceptable, but opposite,
views energe. It is for just such an instance that the substanti al
evi dence test was devised. As stated superbly inT.I.ME. -DC, Inc.
v. NL.RB., 504 F.2d 294, 300 (5th Gr. 1974):

The fact of the matter is that, although we may
question the Board's disposition of a particular
controversy, the substantial evidence standard,
predicated as it is upon the Board's experience and
expertise, forbids us to displace the choice of the
NLRB between two fairly conflicting views even
t hough we mght justifiably have nade a different
choi ce had the case been before us as an original
matter. Moreover, we are neither enpowered nor
equi pped to nmake de novo determ nations of wtness
credibility based upon any inpressions we m ght
glean from the printed record. Where the record
contains conflicting testinony, the responsibility
for the resolution of such conflicts reposes
exclusively in the admnistrative trier of fact and
in the Board.

(Enphasi s added; citations omtted.)
A
As for Strickland' s discharge, 8 8(a)(4) "prohibits[, anong
ot her things,] an enployer fromretaliating agai nst an enpl oyee for
giving testinony at Board proceedings.” NLRB v. Delta Gas, Inc.,
840 F.2d 309, 311 (5th Gir. 1988).% The General Counsel nust first

12 Section 8(a)(4) provides:

It shall be an unfair |abor practice for an
enpl oyer --



make a prima facie showng that the "particular supervisor
responsible for the [action] knew about [the enployees'] union

activities," Pioneer Natural Gas Co. v. NLRB, 662 F.2d 408, 412
(5th Gr. 1981), and that "anti-union aninmus was a notivating
factor in the enployer's decision." Texas Wrld Service Co. V.
NLRB, 928 F.2d 1426, 1435 (5th Cir. 1991) (enphasis added).
"Motive is a factual matter to be determ ned by the Board",
and may reasonably be inferred from direct evidence or

ci rcunstances surrounding the enployer's actions. NLRB v. Mni -

Togs, Inc., 980 F.2d 1027, 1032 (5th Cr. 1993). "Once the Board

has inferred an illegal notive for an enploynent decision, this
court "may not lightly displace the Board's factual finding of
discrimnatory intent.'" Texas Wrld Service, 928 F.2d at 1435

(quoting NLRB v. Brookwood Furniture, 701 F.2d 452, 464 (5th GCr.
1983)).

Upon this prima facie showng, the "burden shifts to the
enpl oyer to establish that it woul d have taken the sane action even
in the absence of the enployees' protected activity." Texas Wrld
Service, 928 F.2d at 1435.

1

Marshal | Durbin contends that the ALJ inproperly rejected its

assertedly unrebutted testinony that it had a policy of denying

sane-day vacation requests. (It bears repeating that this policy

(4) to discharge or otherw se discrimnate
agai nst an enpl oyee because he has filed charges
or given testinony under this subchapter...

29 U.S.C. § 158(a)(4).



was not in witing.) However, that testinony was rebutted. As
di scussed earlier, Johnson, who had been a foreman, testified that
the plant manager told himin 1989 that the vacation policy was to
"take care of the good enployees and [that] people who were
becoming in peril with their absenteei smwould be put on vacation
days when they called in". Johnson testified that, fromthen on,
he granted i mmedi ate vacati on days until his departure in 1990.

The ALJ credited this testinony. Marshal | Durbin counters
that the ALJ's credibility choices were "hopel essly incredible"
and, therefore, conpel reversal. Needless to say, "[w hen findings
of fact rest upon credibility determnations, we defer to the
NLRB' s findings and will overturn themonly in rare circunstances."”
NLRB v. McCul | ough Environnental Services, Inc., 5 F.3d 923, 928
(5th Gr. 1993). On the other hand, we are not required to defer
to acredibility choice that is "based on an i nadequate reason, or
no reason at all". NLRB v. Mni-Togs, Inc., 980 F.2d 1027, 1032
(5th Gr. 1993). Marshall Durbin's credibility argunment boils down
to the position that the ALJ sinply should not have believed the
W t nesses whose testinony conflicted with that for Marshall Durbin.
Despite Marshall Durbin's dissatisfaction with the credibility
choi ces, those choices are anply supported, as described supra and
bel ow.

Because Johnson's testinony was contrary to Marshall Durbin's
position, it was i ncunmbent upon Marshall Durbin to present evidence
either refuting that Johnson's conversation with the plant manager

in 1989 took place, or denonstrating that the policy in effect in
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1989 (as testified to by Johnson) changed prior to Strickland' s
di scharge. Marshall Durbin did neither. No w tness, not even the
pl ant manager, contradi cted Johnson's account of his conversation.®®
And no one testified that the policy about which Johnson testified
changed prior to the term nation

| nstead, Marshal |l Durbin nerely offered contradi ctory evi dence
that essentially ignored Johnson's testinony, and asserts, as
noted, that the Board should have believed its w tnesses instead.
For purposes of our limted review, the testinony for Marshal
Durbin that the policy in May 1991 was to deny sane-day requests
does not defeat Johnson's testinony.!* |n the absence of proof that
there was a change in the 1989 policy conmmuni cated to Johnson by
the plant manager, substantial evidence supports the Board's
finding that, in My 1991, the policy was to grant sane-day

requests as needed. *®

13 At the time of the hearing, the identified plant manager to
whom Johnson referred apparently still held that position and was
avai l abl e presumably to testify on behalf of Marshall Durbin. To
justify his not testifying, Marshall Durbin asserts that he (the
pl ant manager) was not involved in the daily adm nistration of
the attendance policy; but this is refuted by the fact that the
menor andum descri bi ng the attendance policy to the enpl oyees was
fromthat plant manager.

14 As noted, foreman Thorla testified that the policy of
denyi ng sane-day vacation requests began in 1987, and several
forenmen testified that the policy in 1991 was to deny sane-day
vacation requests, but even this testinony was not

uncontradicted. Thorla admtted that he all owed vacation
requests until Sanders arrived. Marshall Durbin notes that the
ALJ did not discredit Thorla's testinony that the policy began in
1987, but Thorla did that hinself.

15 Marshal | Durbin maintains that requests granted either
bef ore Novenber 1989 (when Sanders' tenure began) or after
Septenber 1991 (when managenent announced that sane-day requests

- 12 -



Moreover, there was testinony that sone enpl oyees -- indeed,
all enployees who asked -- were given sane-day vacations for
ener genci es. Thi s testi nony refuted Mar shal | Durbin's
characterization of the policy; had there been a policy of denying
sane-day requests, these energency requests woul d have been deni ed
rather than granted. Mrtle Tenple testified that Sanders granted
her sane-day vacation request to attend the funeral of a friend of
her daughter, and she also received a sane-day vacation when her
daughter was sick.® And, Sanders admtted that he granted Annette
Fairley's sane day request after she killed a pedestrian in an
aut onobi | e acci dent.

This testinony not only refutes Marshall Durbin's testinony
that, in May 1991, it had a policy of denying all sane-day
requests, but also constitutes substantial evidence supporting the
Board's findings. Based on this testinony, the Board could

reasonably conclude that Marshall Durbin's policy was to grant

woul d be granted) are irrelevant, as are sane-day vacations that
were granted by anyone ot her than Sanders. The Board's deci sion
does not rely on requests granted after Septenber 1991. Although
requests granted before Novenber 1989 are not controlling, we
reject Marshall Durbin's contention that requests granted either
before Sanders was hired or by persons other than Sanders are
irrelevant, particularly in light of Marshall Durbin's position
that the alleged policy operated plant-wi de and not just in
Sanders' area. But, even w thout considering those requests,
substanti al evidence supports the Board's deci sion.

16 As described supra, Sanders denied this, but the ALJ
credited Tenple's testinony and di scredited Sanders'.
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sane-day vacation requests -- at the very least, for energencies.
2.

Marshal | Durbin contends next that there was no substantia
evidence that Strickland received disparate treatnent; that is,
evidence that Strickland's request for a sane-day vacation was
handl ed differently fromthose made by ot her enpl oyees. But, there
is substantial evidence that Strickland's request was handl ed
differently; every enployee who was identified by nane as having
made such a request was allowed to take a sanme-day vacation.

Strickland was not; and, as a direct result, she was termn nated.?’

Fromthis disparity, and based on the record as a whole, the
Board could infer that Strickland' s treatnent was notivated by
anti-uni on ani nus. For exanple, this inference is supported by
both the timng of Strickland's term nation (approximtely two
weeks after her ULP hearing testinony) and the circunstances of
Marshal | Durbin's opposition to the union organi zati on canpai gn. 8
See NRLB v. Brookwood, 701 F.2d 452, 467 (5th Cr. 1983). I n
short, the Board's determ nation of anti-union notivation is also

supported by substantial evidence.

o Marshal | Durbin clains that its conduct cannot be notivated
by anti-union ani nus because, when it deviated fromits policy,

it granted requests made by active union nenbers. The fact that
ot her enpl oyees engaged in protected activities wthout reprisal,
however, does not underm ne a finding of anti-union aninus. NLRB
v. Delta Gas, Inc., 840 F.2d 309, 312 (5th Gr. 1988).

18 Marshal | Durbin does not dispute the Board's finding that,
as part of the prima facie case, the General Counsel established
that Marshall Durbin strongly opposed union activities.
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3.

Finally, Marshall Durbin asserts that the ALJ never nmde a
specific finding that Sanders was aware of the substance of
Strickland's testinony at the ULP hearing. (Sanders also testified
at that hearing.) Sanders admtted, however, that he was aware
generally of Strickland's testinony.!® Therefore, this is not a
case where the Board has nechanically inputed know edge from one
managenent enpl oyee to another, as prohibited by Pioneer Natural
Gas Co. v. NLRB, 662 F.2d 408 (5th Cr. 1981). | nstead, the
di scharging supervisor, Sanders, admtted that he knew of the
prot ect ed conduct.

We concl ude by noting that, usually, atrier of fact nust nmake
credibility choices. The very fact that a matter requires a
hearing i ndicates that the parties probably di sagree on the salient
facts. This is all the nore true for an unfair |abor practice
charge where notive is an el enent of proof. GCenerally, notive nust
be shown by inference; rare indeed would be the occasion for the
conpany witnesses to admt that anti-union ani nus was a notivating
factor in the enpl oyer's decision to discharge an enpl oyee. As the
foregoing discussion of the record should indicate, the charge
concerning Strickland, involving an unwitten policy, presents
close and difficult calls on credibility and notivation. Two

fairly conflicting views of the evidence are present. Accordingly,

19 He testified that he was aware that Strickland testified
about his investigation of sexual harassnent charges nade by
Strickland and anot her enpl oyee agai nst a foreman under Sanders'
supervi si on
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pursuant to our narrow standard of review for substantial evidence
vel non, and for the reasons stated, we hold that, viewing the
record as a whole, and considering evidence that fairly detracts,
the Board's findings regarding Strickland's termnation are
supported by substantial evidence.
B
Mar shal | Durbin al so chall enges the 8 8(a)(1) violations as to
three communications wth enployees. That section prohibits
enpl oyers from "interfer[ing] wth, restrain[ing] or coerc[ing]
enpl oyees in the exercise of their Section 7 rights.” 29 U S.C 8§
158(a) (1).2°
1
Marshal | Durbin asserts erroneously that the Board failed to
det erm ne whet her forenman Mbody threatened to term nate Strickl and
because of her sexual harassnent allegations or her ULP hearing
testinony. The ALJ stated that Mody recomended the term nation
"because of her allegations in the prior unfair |abor practice
proceedi ng". Mody's testinony was di scredited, and the statenent
was made soon after the ULP heari ng.
2.
Next, Marshall Durbin disputes the finding that Scott Varner

t hr eat ened enpl oyees regarding the futility of selecting the union.

20 Under 8 7 of the NLRA, enployees have the right "to self-
organi zation, to form join, or assist |abor organizations, to
bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the
pur pose of collective bargaining or other mutual aid or
protection, and shall also have the right to refrain fromany or
all of such activities." 29 U S. C § 157.
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The Board, however, both credited the testinony of the enpl oyees
who testified to the threats, and stated reasons for discrediting
Varner's testinony to the contrary.
3.
Finally, concerning the finding that Sanders inproperly
i nterrogated enployees about union activities, Marshall Durbin
mai nt ai ns that Sanders nerely asked i nnocently whet her t he enpl oyee
woul d cross the picket line. The enployee testified, however, that
the conversation extended to questions by Sanders regarding the
w sdom of that decision (e.g., who would pay her famly's bills?).
In sum the Board's 8 8(a)(1l) findings are supported by
substanti al evi dence.
L1l
For the foregoing reasons, we DENY Marshall Durbin's petition
to set aside the Board's order and GRANT the Board's petition for
its enforcenent.

ENFORCEMENT GRANTED



