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ver sus
WELLS FARGO BANK, N. A, as attorney
in the fact for G eat Anmerican Bank,
fka Great Anerican First Savings Bank, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
fromthe Eastern District of Texas
(4:92-CV-203)

(Decenber 2, 1994)
Before DAVIS, JONES, DUHE, Circuit Judges.
By EDITH H. JONES, Circuit Judge:”

Nolin W Ragsdale and Sammye H Ragsdale filed a
conpl ai nt agai nst Wel | s Fargo Bank, Janes C. Baker, Geat Anerican
Federal Savi ngs Associ ation, the Resolution Trust Corporation, and
Commonwealth Land Title Insurance Conpany asserting that the

defendants had illegally foreclosed a |lien on the Ragsdal es' hone

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



and 23 acres of their honestead. Specifically, the Ragsdal es
all ege that the defendants engaged in a conspiracy to convert the
Ragsdal es' property, deny themdue process, perpetrate a fraud, and
breach their fiduciary duty to them The district court granted
summary judgnent agai nst appellants, we affirm

I n August 1985, the Ragsdal es executed a nechanic's |lien
note payable to Pat McConbs in the anount of $250,000 on 23 acres
of land. The note was secured by a nechanic's and material man's
lien contract in favor of McConmbs for the construction of a four
bedroom honme on the 23 acres. Significantly, the contract's own
ternms provided that it was "executed and del i vered before any | abor
or material for the erection and construction of said i nprovenents
has been furnished or fabricated."

The Ragsdal es executed a second nechanic's lien note
payable to McConbs in April 1986, in the anopunt of $100,000. The
note was secured by a nmechanic's and materialman's lien contract in
favor of MConbs for the construction of a swinmng pool and a
| arger garage and for cypress paneling on the 23 acres. The
contract, like the first nechanic's lien, was "executed and
delivered before any |labor or material for the erection and
construction of said inprovenents has been furnished or
fabricated." The Ragsdal es asserted that Commonwealth Land Title
| nsurance Conpany (Commonwealth) filed both of the nmechanic's
liens. 1d. at 6.

In Cctober 1986, the Ragsdal es refinanced the first and

second nechanics' lien notes and executed an adjustable rate



nortgage note payable to the G eat American Mrtgage Corporation
(GAMC) in the amount of $375,000. The nortgage note was secured by
a deed of trust in favor of GAMC that covered the 23 acres. The
deed provided that "the note secured hereby is in renewal and
extension, (refinancing) but not in extinguishnent,” of the two
mechani cs' |iens.

GAMC sinul taneously assigned the Ragsdales' $375,000
adjustable rate nortgage note and deed of trust and the
correspondi ng mechanic's liens to Great Anerican First Savi ngs Bank
(GAFSB) by a corporation assignment of deed of trust.! |In January
1991, GAB executed a limted power of attorney in favor of Wells
Fargo Bank -- providing Wlls Fargo the authority to service GAB' s
nort gage | oans.

In August 1991, the Ofice of Thrift Supervision (OTS)
appoi nted the Resol ution Trust Corporation (RTC) as conservator for
GAB. Two nonths later, the OIS determ ned that GAB was i nsol vent
and appointed the RTC as receiver. The OIS also authorized the
creation of a new financial institution, Geat Anerican Federa
Savi ngs Associ ation (G eat Anerican), and placed G eat Anerican
into conservatorship under the RTC In COctober 1991, G eat
Aneri can purchased nost of GAB s assets including the Ragsdal es
$375, 000 adj ustable rate nortgage note.

The Ragsdales had defaulted on this adjustable rate
nortgage note in QOctober 1988. Nevert hel ess, the Ragsdales

obtained a tenporary restraining order which prevented the

L GAFSB changed its name to Great American Bank (GAB) in July 1989.
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schedul ed foreclosure sale of the property. Utimately, Geat
Anerican forecl osed on the 23 acres after a state court denied the
Ragsdal es' request for a tenporary injunction to enjoin fore-
cl osure.

According to the Ragsdales' federal conplaint, the

nmortgage note and deed of trust were executed on their honestead
after the creation of the honestead and thus were invalid unless
the nmechanic's liens were |egal. The Ragsdal es argued that the
mechanic's |liens were unenforceabl e under Tex. Prop. Code Ann.
8§ 53.059 (West 1984) because |abor and materials were provided
before the contracts were executed in contravention of the statute.
Under 8 53.059 a lien on a honestead is not valid, unless the
contract between the person who is to furnish material or perform
| abor and the owner enter the contract before the material is
furnished or the | abor is perforned.

The Ragsdal es asserted that the defendants had conspired
to delay the tenporary injunction hearing in state court until GAB
was decl ared insolvent and placed in receivership so that the RTC
coul d assert that federal statutes prohibited the state court from
i ssuing an injunction and barred the Ragsdal es' cl ai ns.

Wells Fargo, Janmes C. Baker, individually and as
substitute trustee, RIC, as receiver for GAB, and RTC as
conservator for GAFSA filed a notion for summary judgnent.
Def endants argued that the Ragsdal es were estopped by statute from
claimng that Iabor and materials were supplied before the

contracts were executed because the contracts specifically stated



that no work was done before the contracts were signed. Vel |l s
Fargo and t he ot her defendants al so argued that the postponenent of
the state court hearing on the Ragsdal es' request for a tenporary
injunction had no effect on the RTC s ability to assert its "super
def enses. "

The district court granted the defendants' notions for
summary judgnent. In effect the district court held that: (a)
there was no genuine issue of mterial fact whether Geat
Anmerican's lien was valid; (b) the foreclosure was valid; (c) Wells
Fargo and the other defendants had not converted the Ragsdal es
property; (d) and the Ragsdal es were not deni ed due process. The
court also determned that there was no genuine issue of materi al
fact as to whether Comonweal th had conspired illegally to obtain
t he Ragsdal es' | and; that Commonweal th did not owe the Ragsdales a
fiduciary duty; that Conmonweal th did not owe the Ragsdal es a duty
of good faith and fair dealing; that Comonweal th had not engaged
in deceptive trade practices; and that Conmonweal th was not |iable
for the title conpany's actions.

Proceedi ng pro se, the Ragsdal es advance vari ous grounds
for asserting that the district court erred in granting the
def endants' notions for summary judgnent.

| .

The Ragsdales argue that the district court erred by

granting the defendants' notions for summary judgnent because a

genui ne issue of material fact existed.



The Court reviews a grant of summary judgnent de novo.

Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th Gr. 1993),

cert. denied, 114 S.Ct. 1219 (1994). Summary judgnent is proper if

the noving party establishes that there is no genuine issue of
material fact and that it is entitled to judgnent as a matter of

| aw. Canpbell v. Sonat Ofshore Drilling, Inc., 979 F.2d 1115

1119 (5th Gr. 1992).

According to the Ragsdal es, material fact issues exist as
to whether the "purported" nechanic's liens were valid. Mor e
particul arly, the Ragsdal es argue that they supplied the court with
copi es of checks used to pay for construction on the 23 acres prior
to execution of the nmechanics' |liens. Evidence that the Ragsdal es
paid for work or materials, or that work or material was supplied
prior to the date that the nmechanics' |iens were executed, however,
does not establish a genuine issue of material fact.

Pursuant to the D Qench, Duhne doctrine, codified at 12

U S C 8§ 1823(e), the Federal Deposit |Insurance Corporation (FDIC)
is not bound by oral agreenents not reflected in a bank's witten

records that would undermne its interest in an asset. Beighley v.

Federal Deposit Ins. Corp., 868 F.2d 776, 784 (5th Cr. 1989).
bl i gors who have "l ent [thensel ves] to a schene or arrangenent'
that was likely to m slead bank exam ners may not assert agai nst
the FDI C any part of an agreenent that m ght di mnish the val ue of
[their] witten |loan obligation." Beighley, 868 F.2d at 784
(quoting D GCench, Duhnme & Co. v. Fed. Deposit Ins. Corp., 315 U S




447, 460, 62 S. C. 676, 86 L.Ed. 956 (1942)). This is a
"categorical" rule. 1d. at 782.

The RTC in its role as conservator or receiver for a
failed banking institution 1is protected by the doctrine.

Resolution Trust Corp. v. Miurray, 935 F.2d 89, 93-94 (5th CGrr.

1991). In Buchanan v. Federal Sav. and Loan Ins. Corp., 935 F.2d

83 (5th Cr.), cert. denied, 112 S. C. 639 (1991), this Court

rejected an escape fromthe D Gench Duhne doctrine by neans of an

assertion by the debtor that she signed the lien contract after
work on the house had begun.

Even were the RTC aware that the Ragsdal es had paid for
work or material or that work or materials had been supplied, prior
to the execution of the contract "know edge of the m srepresen-
tation by the [RTC] prior to its acquisition of the note is not

relevant to whether [the doctrine] applies.” Langley v. Fed.

Deposit Ins. Corp., 484 U S. 86, 94-95, 108 S.C. 396, 98 L.Ed. 2d

340 (1987). Thus, the Ragsdal es' argunent that the RTC was aware
that the lien contracts were invalid, is unavailing.

The Ragsdales also argue that Fed. R Cv. P. 56(c)
mandates a hearing, which they were not afforded, prior to the
court's ruling on notions for summary judgnent. The Ragsdal es,
however, did not file a cross-notion for summary judgnent nor did
they file a notion for oral argunent on the defendants' notions.
Under the Local Rules for the Eastern District of Texas oral
argunent is not granted unless requested. E. D. Tex.R 6(g). This

Rul e has been upheld by the Court. See Rodriquez v. Pacificare of




Texas, Inc., 980 F.2d 1014, 1020 (5th Cr.), cert. denied, 113

S.Ct. 2456 (1993). Additionally, because the court did not rule on
t he defendants' notions for sunmary judgnent until over two nonths
after the notions were filed, the Ragsdal es had adequate notice of

t he pendi ng summary judgnent notion. See Enplanar, Inc. v. Marsh,

11 F. 3d 1284, 1293 n. 11 (5th Cr. 1994). As long as the nonnovants
have adequate notice of the pending sunmary judgnent notion, the
district court may rul e on the noti on based sol ely on the pl eadi ngs
and the "hearing requirenent" is satisfied.

1.

The Ragsdal es assert that the district court erred by
assigning their case to Track 3 of the District Court's Cvi
Justice Expense and Del ay Reduction PIan. In their notion for
reconsi deration the Ragsdal es contended, as they do now on appeal,
that the assignnment of their case to Track 3 denied them the
ability to conduct adequate discovery.

The district court's enforcenent of a scheduling order
and the enforcenent of local rules is reviewed for abuse of

di scretion. Ceiserman v. MacDonald, 893 F.2d 787, 790 (5th Cr.

1990). This Court affords the district court broad discretion in
controlling and expediting pretrial discovery through a scheduling
order under Fed. R Cv. P. 16(b).

Aside from asserting that the scheduling order denied
them an opportunity to adequately pursue discovery, the Ragsdal es
fail to explain how the order prevented them from conducti ng

adequat e di scovery, what discovery they were not able to conpl ete,



or why they did not bring this to the district court's attention
until sonme seven nonths after the track assi gnnent was nade.

"Al though [the Court] liberally construe[s] the briefs of
pro se appellants, [the Court] also require[s] that argunents nust

be briefed to be preserved." Price v. Digital Equip. Corp., 846

F.2d 1026, 1028 (5th Gr. 1988) (citations omtted). |Issues raised

but not argued are ordinarily abandoned. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993).
L1l
The Ragsdal es argue that the Texas honestead |aws are a

real defense that defeat operation of the D Gench, Duhne doctri ne.

As established by Tex. Prop. Code Ann. 88 41.001(b)(3),
53. 059, |liens on honesteads are permssible if executed before the
material is furnished or the |abor perfornmed. Buchanan, 935 F. 2d
at 84- 86. Even assunming the lien was void under Texas |aw, the

D Cench, Duhnme doctrine operates to protect the Governnent's

expectations. 1d. at 85 & n. 3.

The Ragsdales assert that D OCench, Duhne does not

function where a real defense such as fraud, forgery, or duress can
be asserted. According to the Ragsdal es, there was no secret side
agreenent -- only a void lien. Yet "[n]either fraud in the
i nducenent nor know edge by the FDIC is relevant” to the
application of § 1823. Langley, 484 U. S. at 93. Because the
Ragsdal es signed the contract, they "lent thenselves" or are

cul pabl e for purposes of D Cench, Duhne.




The only case relied on by the Ragsdales to establish
that the foreclosure was invalid because of state homestead

provi sions, Matter of Bradley, 960 F.2d 502 (5th Gr. 1992), cert.

denied, 113 S. C. 1412 (1993), is inapposite because there the
debtor elected the state exenption schene in federal bankruptcy
proceedi ngs and neither the FDIC nor the RTC were involved. [d. at
506.

| V.

The Ragsdal es argue that they were denied due process
because they were denied the opportunity to request a tenporary
injunction in state court and because the RTC "refus[ed] to allow
Plaintiffs to file a claimagainst the assets of the failed G eat
Anmerican Bank, prior to the disposal of the failed institutions
assets." According to the Ragsdales the RTC as receiver for GAB
was obligated to notify the Ragsdales that GAB had failed and to
provide themwith a claimformand i nstructions for nmaking a cl ai m
agai nst the assets of GAB pursuant to 12 U S. C
8§ 1821(d)(3)(O)(ii).

The Ragsdal es do not explain how they were denied due
process in the state court injunction proceedings, nor do they
provide |egal support for the assertion. In their brief, the
Ragsdal es state that they filed the request for a tenporary
injunction barring the foreclosure sale on Septenber 30, 1991.
However, because the OIS appointed the RTC as conservator for GAB
i n August 1991, the state court was already prevented by 12 U S. C

8§ 1821(j) fromconsidering this notion at the time it was fil ed.
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Further, the Ragsdales' argunent that the RTC failed to
notify themthat GAB had becone insolvent and that the RTC failed
to notify them of their right to pursue a claim against GAB' s
assets wth the RTC in contravention of 8§ 1821(d)(3)(CO(ii) is
partially underm ned by the adm ssion in their conplaint that they
filed such a claimwith the RTCin March 1992. Assum ng that the
Ragsdal es were not pronptly notified, they do not specify an injury
they received as a result of not being notified earlier.

V.

The Ragsdal es' argunent concerning the conspiracy issue
raised in their conplaint and the matter of attorney fees is
i nconprehensible. It is conclusional and unsupported by facts or
law. As an issue raised but not argued, it is deened abandoned.
See Yohey, 985 F.2d at 224-25.

VI .

The Ragsdal es argunent concerning no reliance no
estoppel” is inconprehensible, conclusional, inapposite, or
repetitious of issues already addressed in other sections of their
brief. It is deened abandoned. See Yohey, 985 F.2d at 224-25. It
is not wevident, nor do the Ragsdales explain, how GAMC s
expectations concerning the Ragsdales' performance on the

adj ustabl e rate nortgage note affect the analysis of the validity

of the forecl osure under D Cench, Duhne.

VI,
Finally, the Ragsdales argue that the district court

erred by denying their notion for leave to file a notion for
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summary judgnment with excess pages and by refusing to consider
their nmotion for summary judgnent.

Under Article Four of the Expense and Del ay Reduction
Pl an notions shall not exceed 15 pages including authorities. The
Ragsdal es concede that the notion was three pages beyond the page
l[imt; enforcement of local rules is reviewed for abuse of

discretion. Ceiserman v. MacDonald, 893 F.2d 787, 790 (5th Cr.

1990). In their notion for reconsideration of the district court's
denial of their notion to file a notion for summary judgnent with
excess pages the Ragsdal es expl ai ned that the extra pages coul d be
attributed to an "interesting and enlighten[ing]" three-page
exposition on how the honestead exenption cane into being and was
due in part to "nunerous cites of cases ranging from the late
1800's to the present tine."

Because the Ragsdal es were not obligated to educate the
district court at length on the historical origins of the honestead
provi si on and because the Ragsdal es do not explain why they could
not delete this section and keep their summary judgnent argunent
intact, the district court did not abuse its discretion by refusing
to consider the notion that was in excess of the page |limts.
Not ably, the Ragsdales did not file a notion requesting that the
court extend the deadline for filing a newnotion within the proper
page limts.

Finally, the Ragsdales argue that the defendants' two
briefs together total 62 pages and should be stricken as exceedi ng

the permssible length of one principal brief. The Ragsdal es
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m sconstrue local rule 28.1; nultiple appellees they may file
multiple briefs. See Fed. R App. P. 28(i). In answer, the
Ragsdal es' | engthy di scourse on the origins of the Texas honest ead

and their argunent concerning the D QGench, Duhne doctrine, is

unnecessary and largely repetitious of argunents al ready
consi der ed.

For the first tinme the Ragsdal es argue that they had not
read the contract before signing it. This contention is waived.
All other issues raised by the Ragsdales in their reply brief are
r edundant .

For the foregoing reasons, the district court's decision

i s AFFI RMVED.
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