IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5379
Summary Cal endar

TERRY WAYNE HUNTSBERRY,
Pl ai ntiff-Appellant,

VERSUS
JOHN GALI NDQ,
Supervi sory Captain,
Texas Departnment of Crimnal Justice))Coffield Unit, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:91- Cv-28)

(March 1, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Terry Huntsberry appeals the denial of his notion for
appoi ntnment of trial counsel in his prisoner's civil rights suit
brought pursuant to 42 U.S.C. § 1983. Finding no error, we dism sSs

t he appeal as frivol ous.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



l.
Hunt sberry, a Texas state prisoner proceeding pro se and in

forma pauperis ("IFP"), filed acivil rights action alleging, inter

alia, the excessive use of force by prison officials. The matter
was referred to a magistrate judge, who recomended that sone
clains be dismssed with prejudice but that other clains proceedto
trial. The district court adopted the nmagi strate judge' s reconmen-
dation, and partial final judgnent was entered accordingly.

Hunt sberry then filed two notions for appoi nt nent of counsel.
The district court denied both notions, although it noted that in
"the event that a pre-trial conference is conducted . . .,
Hunt sberry may renew hi s request for appoi ntnent of counsel at that
tinme." Huntsberry took an interlocutory appeal, and we affirned.

Hunt sberry then filed his third notion for appointnent of
counsel, stating that the noti on was resubm tted because a pretri al
conference was necessary. The record does not indicate that a
pretrial conference ever was actually conducted. The district
court denied the third notion for appointnent of counsel.

Hunt sberry filed a notion for reconsideration of that denial.
The district court denied reconsideration and warned Huntsberry
about possible sanctions for "filings of notions known to be
W thout nmerit." Huntsberry took an interlocutory appeal fromthe

district court's order denying his notion to reconsider.

Hunt sberry alleges that the district court abused its



discretion in denying his third notion for appointnment of counsel
and asserts that exceptional circunstances warrant such an
appointnent. He is m staken.

The denial of a notion seeking appoi ntnent of counsel in a

8§ 1983 case is i medi atel y appeal abl e. Robbins v. Maggi o, 750 F. 2d

405, 412 (5th Cr. 1985). Atrial court is not required to appoi nt
counsel for an indigent plaintiff asserting a claimunder § 1983

unl ess there are exceptional circunstances. Uner v. Chancellor,

691 F.2d 209, 212 (5th Gr. 1982). The district court has the
di scretion to appoint counsel for a plaintiff proceeding pro se if
doing so would advance the proper admnistration of justice.
28 U.S.C. 8§ 1915(d). Anong the factors used to determ ne whet her
exceptional circunstances warrant appointnent of counsel in a
§ 1983 suit, the district court should consider: (1) the type and
conplexity of the case; (2) whether the indigent was capabl e of
adequately presenting the case; (3) whether the i ndigent was in the
position to investigate the case adequately; and (4) whether the
evidence would consist in large part of conflicting testinony
requiring skill in the presentation of evidence and in cross-
exam nation. Uner, 691 F.2d 213. The standard of review for the
deni al of a notion to appoi nt counsel is whether the district court
abused its discretion. |d.

The facts and l|legal issues involved in this case are not
conpl ex. Huntsberry's district court pleadi ngs denonstrate that he
is anply capabl e of providing hinself with adequate representati on.

Hunt sberry has not shown that the district court has abused its



di scretion by denying his notion.

This appeal is frivolous; accordingly, it is DI SM SSED
pursuant to 5THGOR R 42.2. Huntsberry is warned that the filing
of any additional frivolous papers can, and in all probability

will, result in the inposition of sanctions. See Coghlan .

Starkey, 852 F.2d 806 (5th G r. 1988) (per curiam.



