IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5378
Summary Cal endar

JOHN S. and ABAGAIL TRAIL,
Peti tioners,
V.
COW SSI ONER OF | NTERNAL REVENUE

Respondent .

Appeal fromthe Decision of the United States Tax Court
(29537 91)

(April 25, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

From a decision of the Tax Court denying a dependency
deduction for their daughter on their 1988 tax return, the
t axpayers appeal. We find no error and affirm

Eli zabeth Ann Trail, the daughter of taxpayer appellants
John S. and Abigail Trail, is nentally retarded. Her parents were
menbers of a plaintiff class seeking relief on behalf of their
children from the inadequate care, treatnent, and education at

Texas state schools for the nentally retarded. In settlenent of

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published



this litigation, the Texas Departnment of Mental Health and Ment al
Retardation offered to pay third-party providers if they foll owed
Texas law and guidelines in providing the services fornerly
provided by the state schools. Pursuant to the terns of this
settlenent, the Trails signed an agreenent with the Mental Health
and Mental Retardation Authority of Harris County (MHVR) in which
they agreed to function as independent contractors providing
"appropri ate, quality comunity alternative services" for
El i zabet h.

The Trails received paynents from MHVR in the anount of
$16, 470 during 1988 which they reported on Schedul e C of their 1988
federal incone tax return. The taxpayers reported offsetting
anounts for cost of goods sol d and deductions, thereby reporting no
t axabl e i ncone for the paynents received fromMHVR  The propriety
of these ampbunts is uncontested; instead what |lies at the heart of
this dispute is the propriety of the Trails claimng a dependency
exenption for Elizabeth for the 1988 tax year.

Fol |l ow ng an audit, the Conmm ssioner of Internal Revenue
determned that the taxpayers could not <claim a dependency
exenption for Elizabeth because the paynents furnished by MM
exceeded the taxpayers' contribution to her support.!? The
Comm ssi oner subsequently issued a deficiency notice to the Trails
in the amount of $292 which they then chall enged in the Tax Court.

The parties agree that if the paynents from MHVR are taken into

L The Internal Revenue Code provides that a dependent son or daughter

nmust receive over half of their support for the tax year fromthe taxpayer
parent. See |.R C. 8152(a)(1) (1988).



account the Trails did not furnish nore than half of their
daughter's support and therefore could not claim her as a
dependent . The Trails maintained below -- and they renew their
argunent in this court -- that the paynents under the agreenent
with VHVR were a schol arshi p and shoul d t herefore not be taken into
account in determ ning whether their daughter received nore than
hal f of her support from her parents.?

The Tax Court found that the anounts received from MHWR
were not to enable Elizabeth to study but rather for her support.
Further, the court concl uded that these anobunts were not paid to an
educati onal organi zation as defined by the Internal Revenue Code
but to Elizabeth's famly. In sum the Tax Court determ ned that
t he paynents fromMHVR were not a schol arshi p and consequently that
the parents were not entitled to the dependency exenpti on.

The Trails assert two argunents on appeal. First, the
taxpayers rely on a series of revenue rulings for the broad
proposition that amobunts expended by a state for the training and
educati on of a handi capped individual in state schools shoul d not
be taken into account in determning support. Second, and
relatedly, the taxpayers argue that the services provided in their

home are determ ned by the state and are the equival ent of what

2 Under the Code's special support test for students, a son or

daughter who is also a student within the neaning of section 151(c)(4) will not
have schol arshi ps count toward whether the child received nore than half of her
support from her taxpayer parents. See |I.R C. 8152(d) (1988). The test further
requires that the schol arship be for study at an educational organization as
described in section 170(b) (1) (A (ii). See id. This provision in turn defines
an educational organization as "normally maintain[ing] a regular faculty and
curriculumand normally ha[ving] a regularly enrolled body of pupils or students
in attendance.” See |.R C. 8170(b)(1)(A)(ii) (1988).
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woul d be provided in a state school for the nentally retarded
Because the taxpayers' honme is the functional equivalent of the
state school, the Trails should receive the equivalent tax
treat ment and be abl e to excl ude those ambunts fromthe cal cul ation
of support paynents.

The taxpayers' argunents suffer from a critical flaw
The revenue rulings upon which they rely unanbi guously require the
state schools for the nentally retarded to qualify as educati onal
organi zations under |.R C. 8170(b)(1)(A)(ii) (1988). See Rev. Rul.
64-221, 1964-2 C.B. 46; Rev. Rul. 61-186, 1961-2 C.B. 30; Rev. Rul.
60- 190, 1960-1 C. B. 51; Rev. Rul. 59-379, 1959-2 C B. 51. Mor e
pertinently, the Code's special support test for students requires
that the scholarship be for study at an educational organization
under |.R C 8§ 170(b)(1)(A)(ii). See n.2 supra. The Trails
stipul ated, however, that their hone did not neet the requirenents
of an educational organization for the 1988 tax year. This is
unsurprising, as the Trails' honme does not maintain the regqgular
faculty, curriculum and student body required by the Code. I n
short, the appellants would have wus read the educational
organi zati on requi renent out of the support test for students. W

must decline this invitation to rewite the statute.?

s The appellants argue for the first time on appeal that the paynents

received fromMHWR -- if not scholarships -- nmust be incone to them and therefore
they and not the state provided all of the support for their daughter. W are
unconvi nced. MHMR s use of independent contractors such as the Trails does not
sonmehow recharacteri ze the support paynents as being provided by the contractors.
The paynments at issue anpbunt to support from MHVR not the Trails. A contrary
result would require an absurd reading of I.R C. 8§ 152(a)(1).

4



We appreciate the unfortunate irony in all of this: the
taxpayers have incurred unfavorable federal tax consequences
stemming from their attenpt to better the lot of Elizabeth and
mentally retarded children Iike her in Texas through litigation in
the federal courts. The task of changing this result is properly
| eft, however, to the | egislative branch.

For the foregoi ng reasons, the judgenent of the Tax Court

i s AFFI RMVED.



