IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5370

DOYLE V. TATUM
Pl ai ntiff-Appellee,
V.
CITY OF TEXARKANA, ET. AL.,
Def endant s,
M HAI RSTON and B.J. AUSTI N
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
(92- CV-48)

(February 1, 1995)
Before WSDOM KING and DUHE, Circuit Judges.
PER CURI AM *

Doyl e Tatum sued two Texar kana, Texas police officers and
their municipal enployer under 42 U. . S.C. § 1983 alleging, inter
alia, that the officers used excessive force and denied him
medi cal attention in the course of arrest. One of the officers,

Brenda Austin, appeals fromthe district court's denial of her

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



nmotion for summary judgnment on grounds of qualified immunity. W

reverse.

|. FACTUAL AND PROCEDURAL BACKGROUND

On March 4, 1982, Loyce Gates, an aninmal control officer of
the Gty of Texarkana, Texas, issued a "Courtesy Warning Notice"
to Tatumfor failing to obtain a license for his dog and for
violating that city's leash aw. Tatum signed the warning notice
to acknowl edge its receipt. Over the next five nonths, Gates
attenpted to contact Tatum by phone and | eft nunerous notices on
Tatum s door rem nding Tatumthat he had to conply with the | aw.
I n August, 1982, after checking city records and findi ng that
Tatum still had not obtained a license for his dog, Gates filed
an of fense report against Tatum Gates also filed a sworn
crimnal conplaint charging Tatumw th failing to obtain a dog
license. A municipal court judge then issued a warrant for
Tatum s arrest.

Ei ght years passed. On May 1, 1990, Texarkana police
of ficer Dnayne Lorance was assigned to warrant duty and went to
Tatum s residence to advise himof the existence of the
outstanding warrant and to arrange for its resolution. Tatum
agreed to visit the warrant officer at the police station two
days later, and Lorance left Tatum s residence w thout incident.

After contenplating the situation for a few m nutes, Tatum
called the police departnent and asked to speak to the officer

who had been serving warrants, to see if he could "get that thing



ironed out that night" because Tatum believed that he neither
lived in Texarkana nor owned a dog in 1982. As Lorance was no
| onger on duty, the Texarkana police dispatched officers Brenda
Austin and M ke Hairston to Tatum s residence to try to resol ve
the matter.

Oficer Hairston arrived at the Tatum resi dence first.
Hai r st on radi oed back to the police departnent and confirned the
exi stence of the warrant. Tatuminfornmed Hairston that another
of ficer, Lorance, had cone by earlier and agreed to | et Tatum
cone by the station in two days. Oficer Austin, who had al so
confirmed the existence of the warrant, arrived at Tatunm s
resi dence and was also infornmed of Oficer Lorance's earlier
visit.

What occurred next is unclear. Tatumalleges that, despite
their know edge of Tatumlis earlier agreenment with Lorance, Austin
and Hairston decided to arrest him although he admtted in his
deposition that he never asked the officers to delay the arrest.
O ficer Austin asserted in her deposition that she offered to |et
Tatum cone to the police station the next day; however, Austin
contends that Tatuminsisted upon settling the matter that night.
Austin informed Tatumthat the matter could be settled
i medi ately only by arresting Tatum

Austin informed Johnson that he was under arrest. Tatum
then told the officers that he had recently undergone back or
neck surgery. Austin responded by asking Tatumif he woul d have

any problem placing his hands behind his back to accommodat e



handcuffs. Tatumreplied that he would not have difficulty, and
denonstrated his nobility by holding his arns out to the side and
wavi ng them behi nd his back. Austin placed the handcuffs on
Tatum and asked Tatumif he was in any pain. Tatumreplied that
he was not. Austin led Tatumto her patrol car w thout exerting
any force. As Tatum began to get into the patrol car, he stopped
hal fway and infornmed Austin that "this is not going to work."

Tat um contends that Austin then placed her hand atop Tatum s
head and "shoved" his head downward and into the patrol car.
Austin denies touching Tatumi s head or naki ng any ot her physi cal
contact with Tatum Austin buckled Tatum s seat belt around him
cl osed the door, and proceeded to drive to the police station.

En route, Tatum asserts that he told Austin that he was in
"trenmendous pain" and asked Austin to release his left armfrom
the handcuffs to alleviate the pain. Tatum asserts that Austin
did not respond. He also asserts that he conpl ai ned of pain two
additional tinmes before arriving at the police station, but

recei ved no response from Austin other than noticing that she
sped up after his third conplaint. Austin clains that Tatumonly
conpl ai ned of pain once. Tatum concedes that he never asked
Austin for nedical attention.

Once at the police station, Austin unfastened Tatum s
handcuffs and booked him Tatumdid not conplain of pain after
arriving at the police station. Tatum was rel eased that night
after posting bail. Upon his release, Tatumwent to the

energency roomof a local hospital conplaining of painin his



neck, back, and left arm The energency room physici an exam ned
and rel eased Tatum The follow ng day, Tatumvisited a

neur osur geon who had previously perfornmed surgery on his back.
The physician prescribed sonme painkillers and asked Tatumto
return if the pain continued. Tatumvisited the neurosurgeon
nunmerous tinmes over the next year and a half, conplaining of
continuing pain in his neck, back, and left arm Finally,
approxi mately nineteen nonths after the arrest, Tatum underwent
surgery on his neck to renpbve bone spurs.

Tatuminstituted suit against Hairston, Austin, and the Cty
of Texarkana, alleging violation of his federal constitutional
rights to be free fromunlawful arrest and excessive force and to
obtain reasonabl e nedical attention while in police custody.

Hai rston and Austin noved for summary judgnent fromall clains
based upon the defense of qualified inmunity. The district court
granted the notion as to the unlawful arrest claim but denied
their notion as to the excessive force and nedical attention
clainms. Austin now appeals the district court's denial of her
notion for summary judgnent?!, asserting that she is entitled to

qualified inmunity for her actions.? W agree and reverse.

1 An order denying a notion for sunmmary judgment based upon
a claimof qualified immunity in a 8 1983 action, to the extent
that it turns upon an issue of law, is imedi ately appeal abl e.
Mtchell v. Forsyth, 472 U S. 511, 5320 (1985).

2 Tatum has advi sed the defendants that he intends to
dism ss his remaining clains against Hairston. Thus, Hairston is
not a party to this appeal. W also note that the district court
denied the Cty of Texarkana's notion for summary judgnent on the
unl awful arrest claim however, the city is not a party to this
appeal .



1. STANDARD OF REVI EW
This court reviews the denial of sunmary judgnment on the
basis of qualified imunity de novo, exam ning the evidence in
the light nost favorable to the nonnoving party. Salas v.
Carpenter, 980 F.2d 299, 304 (5th Cr. 1992). Sunmary judgnment
is appropriate if the noving party establishes that there is no
genui ne issue as to any material fact and that it is entitled to

judgnent as a matter of |law. Canpbell v. Sonat Offshore

Drilling, Inc., 979 F.2d 1115, 1118-19 (5th Cr. 1992); Fep. R
av. P. 56(c).

To determ ne whether a governnental official is entitled to
qualified imunity, a court nust first ascertain whether the
plaintiff has asserted the violation of a clearly established

constitutional right. Siegart v. Glley, 500 U S 226, 232

(1991); Correa v. Fischer, 982 F.2d 931, 933 (5th Gr. 1993).

This court uses "currently applicable constitutional standards to

make this assessnent." Rankin v. Klevenhagen, 5 F.3d 103, 106

(5th Gr. 1993). Second, the court nust determ ne whether a
reasonable official in the defendant's shoes woul d have
understood that his conduct violated the plaintiff's

constitutional rights. Anderson v. Creighton, 483 U S. 635, 640

(1987); Brewer v. WIlkinson, 3 F.3d 816, 820 (5th G r. 1993),

cert. denied, 114 S. C. 1081 (1994). Thus, even if the

official's conduct violates a constitutional right, she is
entitled to qualified imunity if her conduct was objectively

reasonable. Spann v. Rainey, 987 F.2d 1110, 1114 (5th Gr.




1993); Salas, 980 F.2d at 305-06; Fraire v. Gty of Arlington,

957 F.2d 1268, 1273 (5th Cir.), cert. denied, 113 S. C. 462

(1992). The reasonabl eness of the defendant's actions is
assessed in light of the legal rules clearly established at the

time of the incident. Johnson v. City of Houston, 14 F.3d 1056,

1060 (5th Cr. 1994); Spann, 987 F.2d at 1114.

I11. ANALYSIS
A. Excessive Force Caim
Tatum has nmade the requisite threshold allegation of the
violation of a constitutional right to be free from excessive
force. The Fourth Anendnent right to freedom from unreasonabl e
sei zures protects arrestees fromthe use of excessive force by

the arresting officers.® Gahamyv. Connor, 490 U S. 386, 388

3 Austin argues that our recent decision in Brothers v.
Kl evenhagen, 28 F.3d 452 (5th Cr.), cert. denied, 63 U S L. W
3437 (1994), requires us to use a Fourteenth Anendnent due
process analysis rather than a Fourth Amendnent "reasonabl eness”
analysis. W disagree. Brothers used a due process analysis in
the context of analyzing a claimfiled by a pretrial detainee,
who was subjected to excessive force after the incidents of
arrest had been conpleted. 1d. at 457. The Brothers use of the
Fourteenth Anendnent was prem sed upon our earlier decision in
Valencia v. Wqgqgins, 981 F.2d 1440 (5th GCr.), cert. denied, 113
S. . 2998 (1993), which held that the use of a Fourth Amendnent
anal ysis is inappropriate when the all eged excessive force occurs
"after the incidents of arrest are conpleted, after the plaintiff
has been released fromthe arresting officer's custody, and after
the plaintiff has been in detention for a significant period of
tinme." |d. at 1444. 1In this case, the alleged excessive force
t ook place before Tatum s arrest had been conpl eted, before Tatum
had been rel eased from Austin's custody, and before Tatum had
been in detention for a significant period of tinme. Hence, the
Fourth Amendnent, rather than the Fourteenth Amendnent, provides
the appropriate framework for analyzing Tatum s excessive force
claim




(1989); King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992). Thus,

our inquiry focuses on whether a reasonable officer standing in
t he shoes of Austin would have known that her actions violated
Tatum s constitutional rights.

Tatum was arrested on May 1, 1990. CQur reasonabl eness
anal ysis nust therefore begin with a determ nation of the clearly
established law as it existed on May 1, 1990. Spann, 987 F.2d at
1114. In Gahamyv. Connor, 490 U. S. 386 (1989), the Suprene

Court held that, in assessing an excessive force claim courts
must bal ance "the nature and quality of the intrusion on the

i ndividual's Fourth Amendnent interests against the
countervailing governnental interests at stake." G aham 490
US at 396. 1In so balancing, we are to pay "careful attention
to the facts and circunstances of each particular case . "
Id. Furthernore, "[t]he "reasonabl eness' of a particular use of
force nmust be judged fromthe perspective of a reasonable officer
on the scene, rather than with the 20/20 vision of hindsight."

Id.

In addition to G aham at the time of Tatumis arrest, this

court had deci ded Johnson v. Mrel, 876 F.2d 477 (5th G r. 1989)
(per curiam (en banc), which required 8§ 1983 plaintiffs alleging
excessive force to show "significant injury" to succeed in a

constitutional excessive force claim* Therefore, in determ ning

4 The "significant injury" requirement has since been
abrogated by the Suprene Court's decision in Hudson v. MM I an,
112 S. C. 995 (1992). See Harper v. Harris County, Tex., 21 F.3d
597, 600 (5th Cr. 1994) ("We now hold that the Johnson
[significant injury] standard is no longer valid in the wake of

8



t he objective reasonabl eness of Austin's use of force in 1990,
the court should apply the significant injury test of Johnson
since that was the constitutional benchmark when the events

occurred. Harper v. Harris County, Tex., 21 F.3d 597, 601 (5th

Cir. 1994); Rankin v. Klevenhagen, 5 F.3d 103, 108-09 (5th G

1993). Thus, the seriousness of Tatums injuries is relevant to
our inquiry as to whether Austin's conduct was objectively
reasonable. Harper, 21 F.3d at 601. However, as G aham nmakes
clear, in assessing the various factors that conprise the
reasonabl eness inquiry, we are to view the situation fromthe
perspective of the officer at the scene, without the aid of 20/20
hi ndsi ght. Thus, in assessing the seriousness of Tatumis injury,
we nust di sregard subsequent manifestations of illness which were
not reasonably foreseeable at the tine Tatum was arrested.

Thus, under Graham our first task is to assess the "nature
and quality of the intrusion on the individual's Fourth Amendnent
interests.” |d. Taking the facts in the Iight nost favorable to
Tatum we think that the "nature and quality" of the force
enpl oyed by Austin was de mnims. The force alleged to be
excessive by Tatumis a "shove" on Tatum s head. Although Austin
knew t hat Tatum had undergone neck or back surgery, Tatum had not
yet conplained of any pain. Instead, Tatumindi cated that he was
fl exi bl e enough to place his hands in handcuffs behind his back.

H's only statenent to Austin prior to the shove was, "This is not

Hudson v. McMIlan to assess whether plaintiff has alleged a
constitutional violation.") (citation omtted).

9



going to work." This statenent did not unequivocally suggest
that Tatum was experiencing nedical difficulties. Indeed, it
woul d be reasonable for an officer in Austin's shoes to interpret
this statenent as indicating that Tatum who was handcuffed, was
having difficulty entering the patrol car w thout assistance.
Even assum ng that Tatumi s statenent conveyed pain, it did not
i ndi cate what part of Tatum s body was in pain, much |ess
indicate that a shove to the head woul d foreseeably result in
surgery to renove bone spurs in the neck nineteen nonths |ater.
In addition, we think that the seriousness of the injury
whi ch resulted fromthe shove was insignificant when viewed from
the perspective of a reasonable officer at the tine of the
arrest. After the shove, Tatumdid not nmanifest any imedi ate
physical pain. He did not screamin agony. He did not even say
"ouch." Indeed, according to Tatunis deposition testinony, he
did not conplain of any pain at all until Austin had driven
approximately one mle. Thus, under the circunstances of this
case, a reasonable officer would not foresee that Austin's action
woul d cause a "significant injury” wthin the neaning of

Johnson. ®

> This case is distinguishable fromthose situations in
which an officer hits a peaceful arrestee on the head with a
ni ghtstick or points a gun at nondangerous suspect. Cf. Johnson
v. Mrel, 876 F.2d 477, 481 (5th G r. 1989) (Rubin, J.
concurring) (arguing that the "severe injury" requirenment is
i nappropriate because it would classify such actions as
constitutionally permssible). Under such situations, a
reasonabl e officer on the scene would foresee that his actions
coul d cause significant physical or psychol ogical injury.

10



Havi ng assessed the nature and quality of Austin's actions,
we nust next bal ance it agai nst the countervailing governnent al
interests at stake. Gaham 490 U. S. at 396. As the Suprene
Court noted in Graham "[o]Jur Fourth Amendnent jurisprudence has
| ong recogni zed that the right to nake an arrest or investigatory
stop necessarily carries with it the right to use sone degree of
physi cal coercion or threat thereof to effect it." Id. In this
case, the governnental interest at stake was the safe and speedy
pl acenment of Tatum under arrest. To achieve a safe and speedy
arrest, the use of handcuffs, without nore, is reasonable. |In
addition, we have no difficulty in concluding that a necessary
corollary to achieving a safe and speedy arrest is transporting
the arrestee to the police station. The obvious nethod of
transportation in this case was to place Tatumin Austin's patrol
car. As Tatum appeared to be unable or unwilling to enter the
patrol car w thout assistance, a reasonable officer in Austin's
position could have concluded that touching Tatum s head in order
to place himinto the patrol car was not a constitutiona
vi ol ati on.

In short, the nature and quality of the force used agai nst
Tatum was insignificant. The governnental interest in using the
force-- to achieve a safe and speedy arrest-- was significant.
Under these circunstances, we think that reasonable officers
could differ on the | awmful ness of Austin's actions; therefore,

Austin is entitled to qualified inmunity. Harper, 21 F. 3d at

11



600; Fraire, 957 F.2d at 1273; Pfannstiel v. Cty of Mrion, 918

F.2d 1178, 1183 (5th G r. 1990).

B. Medical Attention C ains.

Tatum al so all eges that Austin violated the constitution by
failing to obtain needed nedical attention for Tatum |In Estelle
v. Ganble, 429 U S. 97 (1976), the Suprene Court interpreted the
Ei ghth Anmendnent's prohibition against cruel and unusual
puni shnment as prohibiting prison officials fromacting with
del i berate indifference to the serious nedical needs of convicted
inmates. By contrast, under the Fourteenth Amendnent's Due
Process O ause, pretrial detainees may not be subjected to
conditions or restrictions which anount to "punishnent." Bell v.
WIifish, 441 U S. 520, 536-37 (1979). W have interpreted the

Bell v. Wlfish standard to entitle pretrial detainees to

"reasonabl e nedical care unless the failure to supply that care
is reasonably related to a legitimate governnental objective."

Cupit v. Jones, 835 F.2d 82, 85 (5th Cr. 1987). Tatum contends

t hat because he was an arrestee, G aham nmandates that we use the
Fourth Amendnent's "reasonabl eness” standard applies.

The district court in this case applied the stricter
"deliberate indifference" standard of the Ei ghth Anendnent in
denying Austin's notion for summary judgnent on the nedi cal
attention claim W need not decide at this tinme whether the

Fourth, Fourteenth, or Ei ghth Amendnent provides the appropriate

12



standard i n such cases® because under each such standard,
Austin's failure to seek i Mmedi ate nedical care for Tatum was not

obj ectively unreasonable. See Cupit v. Jones, 835 F.2d 82, 85

(5th Gr. 1988) (noting that if a defendant acts with "deliberate
indifference" to a convicted inmate's nedi cal needs, that sane
conduct woul d violate the "reasonabl e nedical care" standard).

Viewed in the |ight nost favorable to Tatum the evidence
indicates that Tatumtold Austin three tines that he was in pain.
He asked Austin to renove the |left handcuff so that his left arm
woul d not hurt. On the other hand, Tatum never requested nedical
attention. Myreover, Tatums injuries did not require imedi ate
medi cal attention, and he has not alleged that the two to three
hour delay in obtaining nedical attention caused any
conplications. Finally, when Tatumwent to the energency room
follow ng his rel ease, the doctor who exam ned himrel eased him
W t hout treatnent.

G ven that Tatum never requested nedical attention, that his
injuries were not the kind which required i nmedi ate nedi cal
attention, and his detention was of short duration, Austin's
failure to seek i medi ate nedical care for Tatum was not
obj ectively unreasonable. Accordingly, Austin is entitled to

qualified imunity for her actions.

6 The standard under which we eval uate inadequate nedi cal
attention clains filed by pretrial detainees is the subject of
our recent decision in Hare v. Cty of Corinth, 36 F.3d 412 (5th
Cir. 1994), reh'qg granted en banc, Decenber 8, 1994 (pending), as
to which rehearing en banc has been granted.

13



V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s REVERSED
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