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PER CURI AM !

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



John Henao and M chael Ramrez, having entered conditiona
guilty pleas to conspiracy to possess with the intent to distribute
cocai ne, appeal the denial of their notions to suppress. Ramrez
contends al so that his plea agreenent was breached. W AFFIRM

l.

On Novenber 12, 1992, Henao and Ramirez were traveling in a
Toyota U-Haul truck on Interstate 10 i n Beaunont, Texas, when they
were pulled over by Beaunont Police Oficers Froman and LaChance
for speeding and follow ng too closely (violations of Texas traffic
laws). O ficer LaChance wal ked to the back of the truck, notioned
for Henao to get out of the truck, and asked Henao for his driver's
license. He noticed that Henao was nervous, would not | ook at him
and "couldn't stay still". O ficer Froman approached t he passenger
side of the truck, asked Ramrez to retrieve the truck's renta
papers, and noticed that Ramrez's hands were "shaking rather
badl y". The officers questioned Henao and Ramirez individually
about their travel plans to, and recent stay in, Houston. Henao
and Ramrez gave conflicting answers. When O ficer LaChance
specul ated that the truck must contain furniture if Henao was
moving to Connecticut, Henao replied, "Yeah ... do you want to
see"? LaChance replied that he woul d, Henao opened t he back of the
truck, and LaChance saw "a truck full of furniture, and at the sane
time [he] snelled a very strong odor of sone type of solvent ... a

strong glue-type snell".

Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



LaChance asked Froman to run a |icense and warrant check on
Henao. Based upon Henao's and Ramrez's conflicting answers to
gquestions, their nervous behavior, and the odor comng from the
back of the truck, the officers decided to seek consent to search
the truck. Froman testified at the suppression hearing that after
Henao had given him verbal permssion to search the truck, he
conpl eted a consent to search form read and explained it to Henao,
and allowed Henao to read it. Froman also testified that the
initial stop took place at 10:10 a.m, he presented the consent
formto Henao at 10:15 a.m and, as of 10:15 a.m, the officers had
not received the results of the |icense/warrant check. After Henao
signed the consent form the officers asked himif "he would have
a problemw th [then] noving the vehicle fromthe highway to [the
police] maintenance facility [approximately 1.2 mles away] ... SO
that [they] could renove a partial load of the furniture so that
[they] could examine it". Henao gave oral perm ssion, the truck
was noved, and during the subsequent search approximately 150
kil ograns of cocai ne were di scovered.

Henao and Ram rez were indicted for conspiracy and possession
with the intent to distribute cocaine, inviolation of 21 U.S.C. 8§88
841(a) (1), 841(b)(1)(A), and 846. They entered conditional plea
agreenents on the conspiracy count, reserving their rights to

withdraw the pleas if their notions to suppress were granted.?

2 Ram rez al so pleaded guilty to a noney | aundering conspiracy
charge fromthe Southern District of Florida, wiwth the sentence to
be inposed by the United States District Court for the Eastern
District of Texas in conjunction with sentencing on the cocaine
conspi racy charge.



After an evidentiary hearing, at which Froman, LaChance, Henao, and
Ramrez testified, the district court held that the search and
seizure were |lawful and denied the notions to suppress. Uni ted
States v. Henao, 835 F. Supp. 926 (E. D. Tex. 1993). Henao was
sentenced, inter alia, to 168 nonths inprisonnent; Ramrez, 210
nont hs. 3

.

Henao and Ramrez maintain that the district court erred in
denying their notions to suppress because (1) the officers stopped
themon the pretext of a traffic violation, but the real purpose
was drug interdiction; (2) the detention was illegal because the
of ficers questioned them about matters unrelated to the traffic
violations; (3) Henao's consent to search the truck was not
voluntary; and (4) the search exceeded the scope of the consent
given. Ramrez al so contends that the Governnent breached the pl ea
agreenent by refusing to nove for a dowward departure, and that
the district court erred by failing to find that his willingness to
testify inthe Florida action constituted "substantial assistance".

A

"On appeal, we review the district court's findings of fact
for clear error; conclusions of |aw are exam ned de novo". United
States v. Shabazz, 993 F.2d 431, 434 (5th Gr. 1993). "The
evidence is viewed nost favorably to the party prevailing bel ow,

except where such a view is inconsistent with the trial court's

3 Ram rez was sentenced also to 60 nonths inprisonnent on the
nmoney | aundering conspiracy conviction, to run concurrently with
hi s sentence on the cocai ne conspiracy conviction.
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findings or is clearly erroneous considering the evidence as a
whol e". |d.

"A routine traffic stop is a limted seizure that closely
resenbles an investigative detention". |d. at 435. Accordingly,
cases in which notorists have been stopped for violating traffic
| aws are anal yzed under the framework established in Terry v. Onio,
392 U S. 1 (1968). Shabazz, 993 F.2d at 435. "Under Terry, the
judicial inquiry into the reasonabl eness of a search or seizure "is
a dual one -- whether the officer's action was justified at its
i nception, and whether it was reasonably related in scope to the
circunstances which justifiedthe interferenceinthe first place".
ld. (quoting Terry, 392 U S. at 19).

1

The district court held correctly that the initial stop was
justified by the officers' observing Henao commt two traffic
violations. Ramrez's claimthat the stop was a pretext for the
officers' primary purpose of drug interdictionis foreclosed by our
court's decision in United States v. Causey, 834 F.2d 1179, 1185
(5th Gr. 1987) (en banc) ("where the officers have taken no action
except what the | aw objectively allows[,] their subjective notives
in doing so are not even relevant to the suppression inquiry").

2.

The district court also concluded correctly that the
gquestioning and detention did not exceed the scope of the original
purpose of the stop. Qur court has rejected the proposition that

a "police officer's questioning, even on a subject unrelated to the



purpose of the stop, is itself a Fourth Anmendnent violation".
Shabazz, 993 F. 2d at 436. Questioning that takes place during the
pendency of a warrant or |license check incident to a valid traffic
stop does not exceed the scope of the stop. ld. at 437. The
district court credited inplicitly the testinony of the officers
that the questioning took place, and the consent to search was
received, while the officers were awaiting the results of the
conput er check on Henao's |license. These findings are supported by
the evidence, viewed in the |light nost favorable to the Governnent.
Accordingly, the district court did not clearly err in finding that
the detention was not unreasonably lengthy and that it did not
extend beyond the period justified by the valid traffic stop.
3.
Qur court set forth the standards for assessing the

vol untari ness of consent in United States v. Kelley, 981 F.2d 1464
(5th Gr.), cert. denied, = US |, 113 S. . 2427 (1993):

To be valid, consent to search nust be free and

vol unt ary. The governnent has the burden of

proving, by a preponderance of the evidence, that

t he consent was voluntary.... The voluntariness of

consent is a question of fact to be determ ned from

the totality of all the circunstances. W w Il not

reverse the district court's finding that consent

was voluntary wunless it is clearly erroneous.

Where the judge bases a finding of consent on the

oral testinony at a suppression hearing, the

clearly erroneous standard is particularly strong

since the judge had the opportunity to observe the

denmeanor of the w tnesses.

I n eval uati ng the voluntariness of consent, we
have consi dered six factors:

(1) the voluntariness of the defendant's
custodi al status; (2) the presence of coercive
police procedures; (3) the extent and | evel of
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the defendant's cooperation wth the police;
(4) the defendant's awareness of his right to
refuse to consent; (5 the defendant's
education and intelligence; and (6) the
defendant's belief that no incrimnating
evidence w || be found.

All six factors are relevant, but no single one is
di spositive or controlling.

ld. at 1470 (internal quotation marks and citations omtted).

The district court made specific findings on all six factors:
(1) Henao was not free to leave while the conputer check was
pending; (2) the officers did not use any coercive tactics; (3)
Henao cooperated fully, did not display any antagoni smduring the
stop, and offered to let the officers look into the back of the
truck; (4) Henao read the standardi zed consent formwhi ch cont ai ned
a clause informng himof his right to refuse to consent; (5) Henao
is a high school graduate and has studied civil engineering at a
technical college; and (6) the record is unclear whether Henao
believed incrimnating evidence woul d be found. The district court
concluded that the factors "as a whole clearly denonstrate that
Henao's consent to the search was voluntary". The district court
did not clearly err in finding that Henao voluntarily consented to
the search. See Kelley, 981 F.2d at 1470-71

4.

Henao's contention that the search of the truck at the police
facility exceeds the scope of his consent is also unavailing. The
evidence, viewed in a light nost favorable to the Governnent,
supports the concl usion that Henao gave oral and witten perm ssion

to the officers to search the truck and its contents. Although it



is true, as Henao asserts, that the consent form described the
truck where it was stopped along the i nterstate hi ghway, nothing in
the consent formlimted the search to the |ocation of the stop
Mor eover, testinony at the suppression hearing established that (1)
Henao made an unsolicited offer to the officers to allow themto
| ook in the back of the truck, (2) he then gave oral perm ssion for
the truck to be searched, (3) he read and signed a consent form
whi ch expl ained that he had the right to refuse consent, (4) he
orally consented to noving the truck to a different |location to be
searched, and (5) at no tine did he protest the nove or the search
or otherwi se attenpt to withdraw his consent. See United States v.
Ponce, 8 F.3d 989, 998 (5th Gr. 1993) (citing United States v.
Gonzal ez-Basulto, 898 F.2d 1011, 1013 (5th Cr. 1990)) (a
defendant's failure to protest nay be considered as evidence that
the search did not exceed the scope of consent).
B

Ram rez contends that his wllingness to testify in the
Fl orida case should be considered as "substantial assistance" to
the Governnent, warranting a dowmmward departure. He asserts that
t he governnent breached the plea agreenent by failing to nove for
a downward departure, and that he "nust be all owed the opportunity
to withdraw his plea or nove for vacation of the sentence and
resentencing by a different judge".

At his sentencing hearing, Ramrez brought to the district
court's attention that informati on he provided to the United States

Attorney for the Southern District of Florida and his agreenent to



testify agai nst other defendants in Florida enabl ed the Gover nnent
to obtain guilty pleas in a pending case. But, Ramrez did not
contend at sentencing that the Governnent had breached the plea
agreenent, did not object to the inposition of sentence on the
ground that the Governnent had failed to file a notion for downward
departure, and did not ask to withdraw his plea. The district
court did not nmake any findings as to whether Ramrez's wllingness
to testify constituted substantial assistance and declined to
depart downward fromthe gui deline sentence because t he Governnent
had not filed a notion for dowward departure.

Because Ramrez did not object concerning a departure and did
not nove to withdraw his plea, we review his plea agreenent breach
contentions only for plain error. United States v. Palonpb, 998
F.2d 253, 256 (5th Cr.), cert. denied, = US |, 114 S. O
358 (1993). "Because the failure of the Governnent to fulfill its
promse ... affects the fairness, integrity, and public reputation
of judicial proceedings, ... a prosecutor's breach of a plea
agreenent can anount to plain error". | d. (brackets, internal
gquotation marks, and citation omtted).

In determ ning whether there has been a breach of
the plea agreenent, we nust determ ne whether the

governnent's conduct is consistent wth the
defendant's reasonable understanding of t he
agreenent . Whet her the governnent's conduct

violated the terns of the plea agreenent is a
question of law. [The defendant] bore the burden
of proving the wunderlying facts establishing a
breach by a preponderance of the evidence.

Id. (internal quotation marks and citations omtted).



A district court cannot depart downward under U. S.S.G 8§ 5K1.1
unl ess the Government makes a notion to that effect. Wade v.
United States, _ US _ , 112 S C. 1840 (1992). Section
5K1.1, and its statutory counterpart, 18 U S.C. § 3553(e), give the
governnent "a power, not a duty" to file such a notion. | d. at
_, 112 s, C. at 1843. But, the Governnent nay bargain away its
discretion in a plea agreenent. United States v. Hernandez, 17
F.3d 78, 82 (5th Cir. 1994).

Ram rez' s pl ea agreenent provides:

| f the Governnent determ nes that t he
Def endant has provided substantial assistance in
the investigation and prosecution of other federal
| aw of fenders, pur suant to his cooperation
agreenent, including but not limted to that if the
Defendant is called upon to testify in a District
Court and the Court is inpressed wth the
truthful ness of his testinony, the United States
w Il nove that the sentencing Court depart fromthe
gui delines in a dowmmward nmanner pursuant to Section
5K1.1 or in the alternative, nove that the
Sentencing Court reduce the Defendant's sentence
pursuant to the provisions of Rule 35(b) of the
Federal Rules of Crim nal Procedure. The decision
on whether or not to file such a notion will be
jointly agreed upon by the respective United States
Attorneys for the Southern District of Florida and
the Eastern District of Texas. The def endant
understands that even if such a request is nade by
the Governnment, that the Court has the sole
di scretion to grant or deny such a request.

(Enphasi s added.) The terns of Ramirez's plea agreenent reflect
that the Governnent retained its discretion to nake the decision
whet her to file a downward departure noti on. Because the agreenent
i nposes no obligation on the Governnent to file such a notion,
Ramrez failed to prove a breach, and the district court did not

commt plain error by refusing to consider whether Ramrez's
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wllingness to testify in Florida constituted substantia
assi stance. *
L1,
For the foregoing reasons, Henao's conviction, Ramrez's
conviction and sentence, and the order denying the notions to
suppress are

AFFI RVED.

4 In his summary of the argunent, Ramrez asserts that the
district court erred in denying his request for a four-Ilevel or
two-| evel decrease in his offense level for his mniml or mnor
participation in the offense. See U S . S.G § 3Bl1.2. However, the
argunent section of his brief contains only one sentence rel evant
to this contention, which seens to be a concession that he did not
meet his burden of proving his entitlenent to the reduction: "The
Court found that there was no i nformati on provi ded by t he Def endant
or the Governnent to show that Appellant was an organi zer, | eader
or supervisor or that he was a mnor or mnimal participant”. In
any event, Ramrez failed to conply with Fed. R App. P. 28(a)(5),
which provides that an appellant's argunent "nust contain the
contentions of the appellant on the issues presented, and the
reasons therefor, with citations to the authorities, statutes, and

parts of the record relied on". W refuse to consider issues not
properly briefed. See, e.g., Abbott v. Equity Goup, Inc., 2 F. 3d
613, 627 n.50 (5th Cr. 1993), cert. denied, = US _ | 114 S

Q. 1219 (1994).
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