IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5363
Summary Cal endar

CLEMM E RAY W CKWARE,
Pl ai ntiff-Appellant,

VERSUS
JAMES A COLLINS, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:92-CV-73)

(May 9, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Clemme Wckware appeals the dismssal, for failure to
prosecute, of his 42 U S. C. 8§ 1983 conplaint. Concluding that the

district court abused its discretion, we reverse and renand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Proceeding pro se and in forma pauperis, Wckware all eged t hat

he was deni ed adequate nedi cal treatnent while incarcerated at the
Texas Departnent of Crimnal Justice (TDCJ). A nmmgistrate judge
ordered that the case be set for an evidentiary hearing pursuant to

Spears v. McCotter, 766 F.2d 179, 182 (5th Cr. 1985), at which the

attorney general was to be present and furnish Wckware's nedi cal
records. The order directed that a nedical doctor and TDCJ
adm nistrator be at the hearing to interpret the records.
Wckware filed objections to the order, arguing that he never
signed a notice of consent to the hearing before a nagistrate
j udge. W ckware contended that his case involved a request for
injunctive relief over which a magi strate judge had no power. The

magi strate judge recommended that the district court sua sponte

dismss Wckware's conplaint wthout prejudice for failure to
prosecute. The district court reviewed Wckware's objections to
t he recommendati on and di sm ssed Wckware's suit w thout prejudice

pursuant to E.D. Tex. R 7.

.

On appeal, Wckware argues the allegations set forth in his
conpl ai nt and does not address the fact that his suit was di sm ssed
for failure to prosecute. Nevertheless, dismssal for failure to
prosecute is the only i ssue "arguably presented to [this court] for

review. " Searcy v. Houston Lighting & Power Co., 907 F. 2d 562, 564

(5th Gr.), cert. denied, 498 U.S. 970 (1990).




Al t hough not cited by the district court, FED. R CQv. P. 41(b)
provi des that a defendant may nove for dismssal if the plaintiff

fails to conply with any order of the court. A sua sponte

dism ssal by the district court pursuant to FED. R Qv. P. 41(Db)
must be uphel d on appeal unless the court finds that the district
court abused its discretion in choosing that sanction. MNeal v.
Papasan, 842 F.2d 787, 789-90 (5th Gr. 1988). A dismissal wth
prejudice based upon the failure to prosecute, however, is
considered to be an extrene sanction that is to be inposed "only
when the plaintiff's conduct has threatened the integrity of the

judicial process [in a way which] | eav[es] the court no choi ce but

to deny that plaintiff its benefits." Id. at 790 (internal
quotation and citation omtted). |If a plaintiff's claimis barred
by the statute of limtations, a dismssal wthout prejudice is
tantanount to a dismssal with prejudice. 1d. at 793 n.1

Al t hough the district court dismssed the conplaint wthout
prejudice, Wckware is precluded fromlitigating his inadequate-
medi cal -care clai mbecause it dealt with incidents occurring over
two years ago (Decenber 4, 1991, through January 24, 1992).1
Federal courts apply the forum state's general personal injury

limtations periods to actions under § 1983. Onens v. kure,

488 U. S. 235, 251 (1989). The applicable Texas limtation period
is two years. Burrell v. Newsone, 883 F.2d 416, 418 (5th Cr

Y'In the first pages of his conplaint, Wckware alleged that his
i nadequat e nedi cal treatnent began on Decenber 4, 1992. The dates referred to
later in his conplaint and in his appellate brief indicate that he all eges
i nadequat e nedi cal treatnent that began Decenber 4, 1991.

3



1989).

When the dismissal is effectively with prejudice, this court
| ooks at whether the record di scloses both "a clear record of del ay
or contunmaci ous conduct by the plaintiff" and whether "a |esser
sanction would not better serve the best interest of justice."
McNeal , 842 F.2d at 790. We will not affirmthe dism ssal on the
basis of a silent record. Id. at 793. We "cannot affirm a
di sm ssal unless the district court expressly considered alterna-
tive sanctions and determ ned that they would not be sufficient to
pronpt diligent prosecution or the record reveals that the district
court enpl oyed | esser sanctions prior to dismssal (assum ng that
plaintiff was capable of performng them) that in fact proved to be

futile." 1d. (quoting Callipv. Harris County Child Welfare Dep't,

757 F.2d 1513, 1521 (5th Gr. 1985)). Such | esser sanctions
i nclude assessnent of fines, costs, or danmages; conditional
dismssal; dismssal wthout prejudice; and explicit warnings.

Rogers v. Kroger Co., 669 F.2d 317, 321 (5th Cr. 1982).

The record reflects that the district court neither expressly
considered alternative sanctions that it determ ned would not be
sufficient to pronpt conpliance with the Spears hearing order, nor
enpl oyed any | esser sanction, such as a warning or fine. There-
fore, the district court's dism ssal was an abuse of discretion.

The judgnent of dism ssal is REVERSED and REMANDED f or furt her
pr oceedi ngs. W express no view on the ultimate nerits of

Wckware's claim



