IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5355

Summary Cal endar

DAVID L. LASYONE, SR,
Pl ai ntiff-Appellant,
V.

UNI TED STATES OF AMERI CA and
U S. DEPARTMENT OF AGRI CULTURE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CV- 2056)

(July 13, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
David L. Lasyone, Sr., appeals the district court's
di sm ssal of his conplaint on the ground that it was barred by
the applicable statute of limtations. Finding no error, we

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On Novenber 13, 1992, David L. Lasyone, Sr., proceeding pro
se, brought suit in the United States District Court for the
Western District of Louisiana to quiet title to real property in
which the United States clainmed an interest, pursuant to 28
U S C 8 2409a. The property consists of approximtely 160 acres
| ocated in the Kisatchie National Forest in Gant Parish,
Loui si ana.

In his conplaint, Lasyone alleged that he is the owner of
the property through an inheritance and that his grandfather,
WIlliam M Lasyone, purchased the property in 1919 from Janes D
Young pursuant to a cash sale wthout warranty recorded in the
public records of Grant Parish. Lasyone acknow edged that the
United States al so clainmed ownership of the property by two
instruments of public record: (1) a warranty deed dated Novenber
18, 1930, which was recorded in the conveyance records of G ant
Pari sh on Novenber 22, 1930, and (2) a condemnati on judgnent
rendered by the United States District Court for the Wstern
District of Louisiana on July 2, 1937, which was recorded in the
conveyance records of Grant Parish on July 8, 1937.

The governnent filed a notion to dismss Lasyone's conpl ai nt

on the ground that it was barred under 28 U S.C. § 2409a(g)?

! This section provides that

[alny civil action under this section, except for an action
brought by a State, shall be barred unless it is commenced
wthin twelve years of the date upon which it accrued. Such
action shall be deened to have accrued on the date that the
plaintiff or his predecessor in interest knew or should have
known of the claimof the United States.

2



because Lasyone commenced the instant action nore than twel ve
years after it had accrued. The district court granted the
nmotion to dismss, specifically determining (1) that Lasyone or
hi s predecessor in interest had "at | east constructive notice of
the governnent's claimat the latest in 1937" and (2) that
Lasyone' s grandfather, his predecessor in interest, had actual
notice of the claimin 1961, based on a June 1961 letter witten
by his attorney which explicitly discussed the United States
ownership of the property pursuant to the 1930 warranty deed and
the 1937 condemmation judgnent.

On Septenber 17, 1993, Lasyone sought |eave of the district
court to file an untinely notice of appeal, which the district
court granted on Septenber 23, 1993.2 Lasyone's notice of appeal

was filed that sane day.

28 U.S.C. § 2409a(g).

2 Lasyone's notion to file his untinely appeal was filed
nmore than thirty days after the expiration of the tine prescribed
by Federal Rule of Appellate Procedure 4(a). He stated his
reason for filing the notion:

[T]he clerk's office did not use the correct ad[d]ress and

your letter was returned to them After phone call[]s and

two visit[]s to the clerks[sic] office your |etter was
found. | recieved[sic] it the second week of Septenber. |
don't understand after nuch mail and several certified
letters why the address was m ssed at this inportant tine.
His certificate of service also indicates that he gave notice of
the notion to the governnent. See FED. R App. P. 4(a)(5).
Al t hough the district court made no explicit factual findings in
granting his notion, the district court inplicitly recognized (1)
t hat Lasyone did not receive notice of the judgnent fromthe
clerk wthin twenty-one days of its entry, (2) that the
gover nnent woul d not be prejudiced by the allowance of the
untinely appeal, and (3) that Lasyone's notice of appeal had been
filed within seven days of the court's receipt of his notion.
Accordingly, the district court did not err in allow ng the
notice of appeal to be filed on Septenber 23, 1993.
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Lasyone argues that the district court erred in dismssing
his conplaint on the ground that it was tinme barred because he
was unaware until June 1992, when he | earned of a prospective
real estate swap which included the property in question, that
the United States actually clainmed owership of the property. He
al so asserts that prior to that tine, he did not have know edge
of "any other evidence that reveal ed the Defendants [sic] ful
intent to underm ne the Suprenme Court of the United States, and
bring such a hardship for the Appellant as the deed hol der and
heir to said property.”

We review de novo the district court's determnation that a

claimis tine-barred. Barrow v. New Oleans S.S. Ass'n, 10 F. 3d

292, 299 (5th Cr. 1994); H ckey v. lrving Indep. Sch. Dist., 976

F.2d 980, 982 (5th Gr. 1992). The statute of limtations in
8§ 2409a(g) is jurisdictional. See Goz v. Andrus, 556 F.2d 972,

975 (9th Gr. 1977). Any findings of fact necessary to a
determ nation of jurisdiction are reviewed under the clearly

erroneous standard. WIIlianson v. Tucker, 645 F.2d 404, 413 (5th

Cr.), cert. denied, 454 U S. 897 (1981).
The United States as the sovereign is immune fromsuit

except to the extent it consents to be sued. United States v.

Sherwood, 312 U. S. 584, 586 (1941). The United States waived its
sovereign imunity in quiet title actions by enacting the Qui et
Title Act (the Act), 28 U S.C. 8§ 2409a, which is the exclusive

means by which an adverse claimant can chall enge the United



States' title to real property, Block v. North Dakota, 461 U. S.

273, 286 (1983). This waiver, however, is not unlimted, for an
action to quiet title under the Act nust be brought within twelve
years of the date on which the action accrues. See 28 U S. C

§ 2409a(g).

To succeed on its statute-of-limtations defense, the
governnent was required in the instant case to show that Lasyone
or his predecessor in interest had actual or constructive notice
of the United States' claimto the disputed property nore than
twel ve years prior to the coomencenent of the instant action to
quiet title. See 28 U S.C. 8§ 2409a(g). The governnent need not
have shown that Lasyone or his predecessor in interest had ful
know edge of the United States' claimto the property, for a
show ng that he or his predecessor in interest had a reasonabl e
awar eness that the United States clainmed an interest in the

property is all that is required. See D.C._ Transit Sys., Inc. V.

United States, 717 F.2d 1438, 1441 (D.C. Gr. 1983); Tadl ock v.

United States, 774 F. Supp. 1035, 1042 (S.D. Mss. 1990); Vincent

Mur phy Chevrolet Co. v. United States, 561 F. Supp. 1233, 1235

(D. Colo. 1983), aff'd, 766 F.2d 449 (10th Cr. 1985).

The district court expressly found, and it is undisputed,
that Lasyone's grandfather, Lasyone's predecessor in interest,
had actual know edge of the United States' interest in the
property at issue no later than June 1961 when his | awer wote
the United States Forest Service on his behalf with respect to

resolution of the title dispute. Hence, as of June 1961 the



"knew or should have known" prong of the accrual test was
satisfied by actual notice, and the 8§ 2409a(g) |imtations period

comrenced. See United States v. Mdittaz, 476 U. S. 834, 841-44

(1986). The district court therefore did not err in dismssing

Lasyone's conplaint on the ground that it was tine barred.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.



