IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5340
(Summary Cal endar)

WLLIE LEE McCOW N,

Peti ti oner- Appel | ant,

ver sus

VWAYNE SCOIT, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:92-CV-764)

(May 26, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Wllie Lee McCowi n (McCow n), a prisoner

of the State of Texas, appeals the dism ssal of his federal habeas

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



corpus petition filed pursuant to 28 U S.C. § 2254. His petition
was grounded in clains of insufficient evidence to support his
conviction, ineffective assistance of counsel, and failure of the
district court to grant an evidentiary hearing. Fi nding no
reversible error, we affirm
I
FACTS AND PROCEEDI NGS

McCowi n was convicted by a Texas state jury of burglary of a
habi t ati on. After exhausting state renedies, MCowin filed a
28 U S.C 8§ 2254 petition in district court, after which Scott
filed a notion for summary judgnent. MCowin then filed a notion
for an evidentiary hearing and an objection to Scott's notion for
summary judgnent. The nagi strate judge denied McCowi n's notion for
an evidentiary hearing, and recommended that his petition be
di sm ssed with prejudice.

Overruling McCowi n's objections, the district court adopted
the magi strate judge's report and reconmendation, granted Scott's
nmotion for sunmary judgnent, and di sm ssed McCowin's petition with
prejudice. MCown filed a notice of appeal in tinely fashion, and
the district court granted his request for a certificate of

probable cause and his notion to proceed in forma pauperis on

appeal .
|1
ANALYSI S

A. Suf ficiency of the Evidence

When review ng a federal habeas petition challenging a state



conviction for sufficiency of evidence, the inquiry is whether

"after viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt."

Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d

560 (1979). The Jackson standard is the sane for circunstantial or
direct evidence and requires "explicit reference to the substantive
el ements of the crimnal offense as defined by state law." Foy v.
Donnel ly, 959 F.2d 1307, 1313-14 & n.9 (5th Cr. 1992) (citation
omtted).

The applicable Texas Penal Code provision, 8 30.02, defines
the elenents of burglary, in pertinent part, as foll ows:

(a) A person conmmts [burglary] if, wthout the

effective consent of the owner, he:

(D enters a habitation, or a building (or any

portion of a building) not then open to the public, with
intent to commt a felony or theft; or

(3) enters a building or habitation and commts or
attenpts to commt a felony or theft.

(d) An offense under this section is a felony of the

first degree if:

(1) the prem ses are a habitation
See Tex. Penal Code Ann. § 30.02 (West 1989).

McCowin argues that the evidence was constitutionally
insufficient to convict himof burglary because proof was | acking
that he entered or exited the habitation, a material el enent of the
of fense. The evi dence adduced at trial contradicts that argunent.
The record reflects that McCowin was observed by Darrell Kennon

near his property, hiding behind a tree to avoid being seen by
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passi ng vehicles. Wen MCowi n saw Kennon, he ran away and hid
behi nd sonme other trees. Kennon then hid too and watched M:Cow n,
who noved, hid behind a pickup truck near a trailer owned by
Kennon's nei ghbor, M. G lbert, and wal ked around the front of the
trailer when cars were not passing.

Suspecting that McCowi n was attenpting to burglarize Glbert's
trailer, Kennon sent his wife to get a gun. After she returned
with the gun, Kennon circled around the trailer, |osing sight of
McCowi n for several m nutes because of the surroundi ng dense woods.
The trailer's foundati on was unsteady and woul d nove when soneone
wal ked inside. When Kennon heard the trailer nove, he knocked on
the corner of the trailer two tinmes without getting a response. At
the third knock, soneone inside--later determ ned by Kennon to be
McCowi n- - asked Kennon what he wanted, to which he replied that he
wanted to talk to that person (who turned out to be M:Cow n).

Kennon t hen saw t he back trail er wi ndow shake and assuned t hat
McCowi n was noving down the hall toward the back of the trailer.
Kennon then went to the rear corner of the trailer, near the back
door, and hid behind a tree. MCow n canme out of the back door,
faci ng Kennon. McCowi n held a screwdriver in one hand, and was
pulling a glove off his other hand. Wen he stopped nonentarily,
Kennon asked if the owner, M. G lbert, knew that he (McCow n) was
there. MCow n replied, "Ch, man," and backed down the side of the
trailer wwth his hands in the air. Kennon drew his gun from his
trousers, and McCowi n said, "Aw, man, don't shoot ne," then fled.

Ms. Glbert testifiedthat she had | ocked the trailer earlier



before | eaving, and had not given anyone perm ssion to enter. She
stated that the w ndow and back door were unlocked when she
exam ned the trailer after the burglary.

Applying the standard in Jackson, we conclude that any
rational trier of fact could have found that McCowi n entered the
trailer without the owner's perm ssion. See Foy, 959 F.2d at 1313.

McCowi n nevert hel ess argues that the rain, shifting earth, or
t he overhangi ng trees coul d have caused the wi ndow to shake. Under

Jackson, however, trial evidence need not be "inconsistent with

every reasonabl e hypothesis of innocence." See Foy, 959 F.2d at
1313-14 & n.9. It is sufficient that any reasonable juror could
have found that McCowi n was guilty beyond a reasonabl e doubt. |d.

McCowi n conti nues by argui ng that a reasonabl e juror coul d not
have believed |l ogically that a burglar woul d have answer ed Kennon's
knock on the trailer. But this argunent anounts to an attack on
Kennon's credibility. Al one, McCowin's challenge of the jury's
credibility choice fails to satisfy the Jackson standard for habeas
relief. Further, in light of all of the evidence, MCow n's
decision to respond to Kennon's inquiries is not antithetical to a
finding of guilt.

Al t hough McCowi n argues further that there is no corroborating
evidence to support the inferences derived fromtrial testinony,
Kennon's testinony provided direct evidence that MCow n had
commtted the burglary. Viewed in a |light nost favorable to the
prosecution, such evidence was sufficient to support MCow n's

convi cti on.



McCowi n next argues that the failure of the prosecutor to cal
certain w tnesses, including!lawenforcenent personnel, casts doubt
on the sufficiency of evidence, as the court may infer that the
W tnesses were not called because their testinony would be
unfavorable to the state. W find this argunent to be wholly
specul ative and therefore unavailing.

McCowin relies in part on nore | enient state | aw standards of

review, but his reliance is msplaced. Such standards are
superseded by Jackson, the federal habeas standard. See Foy,

959 F. 2d at 1314 n.9. W cannot, as McCow n suggests, abrogate the
Jackson standard and apply his preferred standard of review See

id. McCowin also relies on United States v. Parr, 516 F.2d 458

(5th Gr. 1975), a direct appeal case. In Parr, we nerely noted
that the failure of a party "to produce a favorable wtness
peculiarly within a party's power creates an inference that his
testinony would be unfavorable." See id. at 471. McCow n' s
position is not bolstered by Parr.

B. | neffective Assi stance of Counsel:

1. Prosecutor's Conmments

McCowi n argues that counsel was ineffective for failing
to objectsQand nove for a mstrial SQbecause the prosecutor
m srepresented McCowin's prior crimnal history in the final

argument to the jury during the punishnment phase of the trial.?

1 Al though rai sed and considered in district court, McCowin's
clains that counsel was ineffective for failure to investigate,
call wtnesses, and present an adequate m sidentification defense
were not briefed on appeal and are thus abandoned. Hobbs v.
Bl ackburn, 752 F.2d 1079, 1083 (5th Cr.), cert. denied, 474 U S.
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McCowi n argues that, as he never served tine in the penitentiary,
any nention before the jury that he had served tine there was
unduly prejudicial. MCow n argues that the harsh sentence i nposed
by the jury was evidence of prejudice.

In his objections to the magistrate judge's report, MCow n

indicated, inter alia, that, in June 1988, his probation was

revoked followi ng his convictions for four burglaries and that he
was incarcerated in the county jail for about a year before he was
rel eased on parole in May 1989.

Scott argues that this "factual allegation of ineffectiveness”
was raised for the first time in MCowin's objections to the
magi strate judge's report and is thus not properly before us for
appellate review. This, however, msstates the record. Although
McCowi n discussed the issue in greater particularity in his
objections to the magi strate judge's report, he did raise the issue
in his original petition.

A clai mthat counsel has been ineffective will prevail only if
the defendant proves that counsel was not just objectively
deficient, but also that the defendant was thereby prejudiced.

Strickland v. Washington, 466 U S. 668, 687, 104 S. C. 2052,

80 L. Ed. 2d 674 (1984). Although "specific errors and om ssi ons nmay

be the focus of a claimof ineffective assistance,"” United States

v. Cronic, 466 U S. 648, 657 n.20, 104 S.Ct. 2039, 80 L.Ed.2d 657
(1984), there is no constitutional entitlement to error-free

representation. Washington v. Watkins, 655 F.2d 1346, 1367

838 (1985).



(5th Gr. 1981), cert. denied, 456 U S. 949 (1982). Effectiveness

of counsel is presuned, and even counsel's unprofessional conduct
will not constitute ineffective representation unless actual

prejudice results. Strickland, 466 U S. at 691; see Lockhart v.

MCotter, 782 F.2d 1275, 1279 (5th Cr. 1986), cert. denied,

479 U. S. 1030 (1987).

A state court's findings of fact are entitled to a presunption
of correctness by federal courts. 28 U S C 8§ 2254(d); Sunner v.
Mata, 449 U. S. 539, 544-47, 101 S.Ct. 764, 66 L.Ed.2d 722 (1981).
The district court may abandon the presunption of correctness
afforded to factual determnations by state courts in certain
enuner ated circunstances. Summer, 449 U.S. at 544-45. One of
these circunstances is that the state court's findings are not
"fairly supported in the record.” 28 U S.C. 8§ 2254(d)(8).

If the state court holds a hearing, federal courts nust
presunme the correctness of the state court's factual findings that
are supported by the record. 28 U S.C. 8§ 2254(d); Summer, 449 U. S
at 546-47. Section 2254(d) does not require state courts to hold
live evidentiary hearings for this presunption to attach. See id.
Those courts may resolve factual disputes on the basis of

conpeting, witten affidavits. See Lincecumv. Collins, 958 F.2d

1271, 1279 (5th Gir.), cert. denied, 113 S.Ct. 417 (1992). The

facts underlying an ineffectiveness claim are subject to this
presunption of correctness. |d.
McCowi n rai sed this sanme issue in his state habeas petitionin

conjunction with his ineffectiveness argunent. The matter was



remanded to the state trial court for an affidavit hearing. Based
on counsel's affidavit, the state trial court rejected McCowi n's
i neffectiveness claim The state court ruling, however, did not
contain a specific finding whether the prosecutor m srepresented
McCowi n's crimnal history; neither did counsel's affidavit respond
directly to McCowin's allegation. Al t hough application of the
presunption of correctness i s questionable in these circunstances,

see Lincecum 958 F.2d at 1279-80, the magistrate judge did not

rely on the state court's ruling but stated that no
m srepresentation had occurred and that McCowin had m sread the
record.

In his argunent, the prosecutor stated that McCowi n received
a seven-year penitentiary sentence in June 1988, after revocation
of probation, for commtting four burglaries. This conports with
evidence elicited by the prosecutor during direct exam nati on about
t he pen packets. Contrary to McCowin's argunent, the prosecutor's
coment s during his cl osing argunent do not necessarily suggest, as
noted by the magistrate judge, that McCowin served tinme in the
penitentiary on four separate occasions. The tenor of the
prosecutor's argunment was that, regardl ess whet her McCowi n recei ved
probation or time in the penitentiary, nothing seenmed to keep him
fromcommtting nore burglaries upon his release and that the only
way to deter his propensity to burglarize was to keep hi ml ocked up
for life.

McCowin admtted in district court that he actually served

time in county jail until he "received his parole papers.” There



is no evidence that the prosecutor or trial counsel knew at the
time of trial that MCowin went to jail, but not to the
penitentiary. More inportant, whether McCowin went to county jail
or was noved to the penitentiary was of little consequence because
the judgnments reflect that MCowin was sentenced to the
penitentiary and actually served sone tine in jail. MCow n does
not show that he was prejudiced by counsel's failure to object.
Further, the presunption that counsel's performance was
obj ectively reasonabl e extends to actions taken pursuant to trial

strat egy. See Strickland, 466 U S. at 689. Counsel 's closing

argunent was that a sentence at the |ower range was warranted
because McCowin had paid his debt to society for his previous
crimes. An objection to a suggestion by the prosecutorSQhowever
equi vocal sQt hat McCowi n had served tinme in the penitentiary would
be inconsistent with a trial strategy that McCowin had paid his
debt to society.

2. Pl ea Bargain Ofer

McCowi n argues that counsel was also ineffective for
failing to consult with McCowi n regardi ng the prosecutor's alleged
pl ea bargain offer before trial. MCowin raised this issue in his
state habeas petition, attaching an affidavit by his father, Lamar
McCowin (Lamar), and another by his nother, Lurline MCow n
(Lurline). Lamar swore that counsel stated that a pl ea bargain was
offered prior tothe trial date. Lurline swore that she was "fully
aware" that "no plea bargain was told to M. WIllie Lee McCowi n."

The nmatter was remanded to the state trial court for an affidavit
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hearing. Trial counsel's affidavit states that he did not recal
any pl ea bargai n of fer havi ng been nade by the prosecutor and that,
as McCow n "was adamant in asserting his innocence fromthe outset
and never wavered fromthis position," he (counsel) never sought a
pl ea bargain fromthe prosecutor.

The state trial court made a factual finding that, "[n]o plea
bargai n was requested by the defendant nor nade in this cause as
t he defendant maintained his innocence and plea of not guilty."”
The magistrate judge concluded that the trial judge's factua
findings were entitled to a presunption of correctness. That
concl usi on was not error.

The trial judge inplicitly nmade credibility choices and
rejected avernents in the affidavits submtted by McCowi n's fat her
and nother in favor of the declarations in defense counsel's

af fidavit. See, e.q., My Vv. Collins, 955 F.2d 299, 313

(5th Cr.), cert. denied, 112 S.Ct. 1925 (1992). MCown fails to

carry his burden of proving that the factual findings by the state

court were not fairly supported by the record. See Ednond v.

Collins, 8 F.3d 290, 292-93 (5th Cr. 1993). It follows that
McCowi n's ineffectiveness challenge grounded on this factual
allegation is neritless.

C. Evi dentiary Heari ng

McCowi n argues that the district court erred when it failed to
hold an evidentiary hearing. "A federal habeas court nust hold an
evidentiary hearing if there are disputed facts and the petitioner

did not receive a full and fair hearing in a state court, either at
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trial or in a collateral proceeding." WIley v. Puckett, 969 F.2d

86, 98 (5th Gr. 1992). MCowin fails to denonstrate that he was
not afforded a fair hearing in state court. The record was
adequate for the district court to conclude that counsel rendered
constitutionally effective representation and that the evi dence was
sufficient to convict MCow n. An evidentiary hearing was

t heref ore not nandat ed. See id.; Joseph v. Butler, 838 F.2d 786,

788 (5th Gir. 1988).
AFFI RVED.
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