IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5335
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JAMES KEI TH MULLI NS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CR 92-50070-01)

(April 22, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Janes Mul | i ns appeal s his conviction of possession wth intent
to distribute one pound of marihuana, in violation of 21 U S C
8§ 841(a)(1), challenging the district court's refusal to let him

wthdraw his guilty plea. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Mul lins was charged with three counts of possession wth
intent to distribute marihuana and cocai ne. He agreed to plead
guilty to count 1 possession with intent to distribute one pound of
mar i huana, in exchange for the dism ssal of counts 2 and 3. At the
rearrai gnnent hearing on May 28, 1993, Mullins entered an Al ford!
guilty plea as to count 1. Millins stated that he was not guilty
of count 1 but was pleading guilty to avoi d prosecution of count 3,
possession with intent to distribute cocaine, which carried a
hi gher penalty, of which he was guilty. The district court
accepted his guilty plea to count 1.

Mullins noved to wthdraw his plea prior to sentencing,
all eging that there was no factual basis to support an Alford plea
to count 1. The district court denied his notion. Millins filed
a supplenental notion to withdraw his guilty plea, alleging the
sane grounds as in the prior notion. The district court denied the

suppl enental notion.

.
A district court may permt a defendant to withdraw a guilty
plea prior to sentencing upon a showing of "any fair and just
reason." Fep. R CRM P. 32(d). The defendant bears the burden of

establishing a fair and just reason. United States v. Hurtado,

846 F.2d 995, 997 (5th Cir.), cert. denied, 488 U.S. 863 (1988).

! Under North Carolina v. Alford, 400 U S. 25, 37-38 & n.10 (1970), a
def endant may plead guilty while asserting actual innocence.
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The district court considers seven factors when ruling on a
rule 32(d) notion: (1) whether the defendant has asserted his
i nnocence; (2) whether w thdrawal woul d prejudice the governnent;
(3) whether the defendant delayed in filing the notion and, if so,
the reason for the delay; (4) whether wthdrawal would substan-
tially inconvenience the court; (5) whether adequate assistance of
counsel was available; (6) whether the plea was know ng and
voluntary; and (7) whether wthdrawal would waste judicial

resources. United States v. Carr, 740 F.2d 339, 343-44 (5th Cr

1984), cert. denied, 471 U. S. 1004 (1985). No single factor or

conbi nation of factors nmandates a particular result. Instead, the
district court should nmake its determnation based upon the
totality of the circunstances. Id. at 344. This court wll
reverse a lower court's denial of a notion to withdraw a guilty

plea only for abuse of discretion. United States v. Bounds,

943 F.2d 541, 543 (5th Cr. 1991).

Mul I ins argues that he asserted his innocence and filed his
nmotion to withdraw as soon as he retained new counsel and thus
stated a "fair and just reason” for wwthdrawing his plea. Millins
did not raise these argunents in the district court.

Mul lins argues that his Alford plea was inproperly accepted
because there was no evidence that he was guilty of count 1. " An
i ndi vidual accused of a crinme may voluntarily, know ngly, and
under st andi ngly consent to the inposition of a prison sentence even
if heis unwilling or unable to admt his participationin the acts

constituting the crine."'" United States v. Mointoya-Canacho,




644 F.2d 480, 487 (5th Gr. Unit A May 1981) (quoting Al ford, 400

US at 37). Adistrict court may accept an Alford guilty plea if
there is a factual basis for the plea and if the court inquires
into the conflict between the plea and the claim of innocence.

Al ford, 400 U.S. at 38 n.10; see also United States v. Jack, 686

F.2d 226, 230 (5th Cr. 1982).

Evi dence about the events of March 30, 1992, the subject of
count 1, was introduced at the rearrai gnnent hearing. DEA Speci al
Agent M chael Henbree testified that a confidential informant (Cl)
informed the DEA that Mullins sent the CI to acquire mari huana for
him and the Cl did so acquiring one pound, the context reflecting
it was for distribution.

Mul I i ns, an attorney, conceded that he was pleading guilty to
count 1, of which he did not think he was guilty, to avoid
prosecution of count 3, of which he admtted his guilt. The
district court accepted Mullins's Alford plea, stating,

M. Millins, since you acknow edge at | east that you are

guilty of conduct charged in count three and since you

are making an informed and | think intelligent choice on

your decision to plead guilty to count one since thereis

evidence which as you indicated the jury mght well

believe and find you guilty of count one. You know your

ri ghts, what the maxi numpossi bl e puni shnent is, the plea

is without a doubt voluntary, | will accept it and enter

a judgnent of quilty as a factual basis for the plea.

At the notion-to-w thdraw hearing, the district court stated
that it believed Miullins was aware of what he was doi ng when he
entered the Alford plea.

M. Millins, is there any doubt in your mnd you and |

tal ked about this was an intelligent waiver and that you

knew that, you didn't feel guilty of your first count,

but you were scared about what would happen wth the
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mandatories and so forth on the | ast count, and you were
willing, we did all of that, right?

Mul | i ns acknowl edged that was true.

The district court considered the reasons for wthdrawal
presented by Millins and the voluntariness of his plea. See
Hurtado, 846 F.2d at 995. The district court did not abuse its
discretion by denying Miullins's notions to withdraw his quilty
pl ea.

AFF| RMED.



