IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5332
Summary Cal endar
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Petiti oner,
ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A71-546-024)

(May 17, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

In this appeal, an alien seeks review of a decision by the
Board of Inmmgration Appeals ("BIA") denying his application for
asylumin the United States. Because we hold that the evidence
presented by the alien fails to conpel a conclusion that he would

be persecuted for his political opinion upon return to his native

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



country, we affirmthe Board's decision
I

Paul Abner is an alien who is a native and citizen of
Ni car agua. Abner entered the United States as a noni nm grant
visitor with authorization to remain until Decenber 18, 1986.
After Abner's visa expired, he failed to leave this country. On
Cct ober 25, 1991, Abner was convicted of the sale or purchase of
cannabi s and unl awful possessi on of cannabis.?

I

On April 2, 1993, the Immgration and Naturalization Service
("INS") instituted deportation proceedi ngs agai nst Abner alleging
t hat he was deportabl e pursuant to 8 U.S.C. § 1251(a)(1)(B) because
he was a noninm grant alien who had remained in the United States
| onger than permtted. The INS |ater added the charge that Abner
was deportable pursuant to 8 U S.C. § 1251(a)(2)(B)(i) because he
had been convicted of a drug trafficking offense under state | aw.

On May 7, 1993, Abner admtted that he was deportable on the
grounds asserted by the INS, but expressed a fear of persecution if
he was returned to Nicaragua. The imm gration judge granted Abner
seven days to file an asylumapplication. Wen Abner failed to do
so, the imm gration judge found t hat Abner had abandoned all cl ai ns

for relief and should be deported to N caragua.

!Cannabis is a formof marijuana.



Abner appealed to the Bl A claimng that he had unsuccessfully
attenpted to file his asylum application with the immgration
j udge. Abner submtted his asylum application to the BIA and
clainmed that deteriorating conditions in N caragua increased his
danger of persecution. The BI A dism ssed Abner's appeal because he
failed to explain adequately why he had filed his asylum
application | ate and because he had not shown a prinma facie case of
eligibility for asylumthat would warrant reopening his case.

On August 11, 1993, Abner noved the BIA to reconsider and
reopen his case based on new circunstantial evidence that
corroborated his fear of persecution. The BI A denied Abner's
nmotion on the alternative grounds that he had been convicted of an
aggravated felony and that his evidence of inpending persecutions
was unpersuasi ve. Abner brought this appeal.
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On appeal , Abner argues that the BlAerred in not granting him
asyl um and wi t hhol di ng deportation.? First, Abner argues that his
evi dence establishes a prima facie case that he has a reasonabl e
fear of persecution that warrants a grant of asylumunder 8 U. S. C
88 1158(a) and 1101(a)(42)(A). Second, Abner argues that because
his drug conviction in Florida was not an "aggravated fel ony" under

8 U S.C. 8 1101(a)(43), his deportation is not mandated by 8 U. S. C

2Abner, in effect, concedes that he is a deportable alien
under 8 U.S.C. § 1251(a)(1l) due to the expiration of his visa. He
nonet hel ess chall enges the Attorney General's refusal to exercise
her discretion under 8 U . S.C. § 1158(a) to grant himasylum



§ 1158(d). Because we find that Abner's first argunment is wthout
merit, we do not address his second argunent.

To qualify for asylum Abner nust establish a "well-founded
fear" of persecution for his political opinion if he was returned
to Nicaragua. See 8 U S.C. 88 1158(a), 1101(a)(42)(A) (1988).3
"An alien possesses a well-founded fear of persecution if a
reasonabl e person in [his] circunstances woul d fear persecution if

[ he] were to be returned to [his] native country." QGuerva-Flores

v. INS, 786 F.2d 1242, 1249 (5th CGr. 1986), cert. denied, 480 U S.

930, 107 S. . 1565, 94 L.Ed.2d 757 (1987). To neet his burden of

establishing a well-founded fear of persecution, Abner nust
"present specific facts through objective evidence if possible, or
through his or her own persuasive, credible testinony, show ng
actual persecution or detailing sone other good reason to fear

persecution.”™ Ganjour v. INS, 796 F.2d 832, 837 (5th Cr. 1986)

(quoting Carvajal-Minoz v. INS, 743 F.2d 562, 576 (7th Cr. 1984)).

See 8 CF.R 8 3.8 (as anended in 1983) ("Mtions to reopen shal
state the new facts to be proved at the reopened hearing and shal
be supported by affidavits or other evidentiary material."). "[I]f

[an alien] seeks to obtain judicial reversal of the BIA s

S\\e note that the standard for w thholding deportation--a
"clear probability" of persecution--is nore stringent than the
standard for analyzing eligibility for asylum-"well -founded fear"
of persecution. See INS v. Cardoza-Fonseca, 480 U. S. 421, 430, 107
S.C. 1207, 1212, 94 L.Ed.2d 434 (1987). Because Abner fails to
even neet the "well-founded fear" standard, he necessarily fails to
nmeet the clear probability standard and does not qualify for a
wi t hhol di ng of deportation.




determ nation, he nust show that the evidence he presented was so
conpelling that no reasonable factfinder could fail to find the

requisite fear of persecution.”" |INS v. Elias-Zacarias, u. S.

., 112 s.&. 812, 817, 117 L.Ed.2d 38 (1992). Abner clearly
fails to nmeet this burden

Abner asserted that the present N caraguan governnent would
kill himif he returned to N caragua because he was a nenber of the
Sandi nista political party. In an effort to support this
conclusory assertion, Abner offered newspaper articles and a
phot ograph from a newspaper or nmagazine. The newspaper articles
concern clashes between certain Sandinistas and the current
governnment of N caragua. Abner, however, failed conpletely to
of fer any evi dence what soever that connects the general accounts in
t he newspaper articles to his individual situation. The articles
do not nention Abner. Further, Abner presented no affidavits or
ot her evidence that even begin to transformthe isolated cl ashes
between the governnent and sone mlitant Sandinistas into a
bel i evabl e threat that the governnment woul d persecute himfor his
political opinions. Consequently, we hold that a reasonable trier
of fact would not be conpelled to find that Abner possessed a well -
founded fear of persecution.

|V
For the foregoing reasons, the decision of the BIAis

AFFI RMED



