UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5291
Summary Cal endar

CORRI NE G COTTEN,
Pl ai ntiff-Appellant,

ver sus

DONNA E. SHALALA, Secretary,
Departnent of Health and Human
Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92-Cv-1721)

(May 13, 1994)

Before POLI TZ, Chief Judge, KING and WENER, C rcuit Judges.
PER CURI AM *

Corrine G Cotten appeal s an adverse summary j udgnent denyi ng
disability i nsurance benefits under Title Il of the Social Security
Act, 42 U S.C. §8 401 et seq. Finding no error, we affirm

Backgr ound

Cotten applied for disability insurance benefits on

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Decenber 27, 1990, alleging that a neuroma on her left foot had
di sabl ed her since May 1986. The neuronma, which was surgically
renoved, was the result of nerve damage sustained in a work-rel ated
injury at Vidalia Lower Elenentary School cafeteria. The
application for disability benefits was denied; an Admnistrative
Law Judge determned that Cotten was not disabled within the
meani ng of the Social Security Act. This determ nation becane the
final decision of the Secretary of Health and Human Servi ces when
t he Appeal s Council denied her request for review Cotten sought
judicial review On cross notions for summary judgnent the
district court denied Cotten's notion and entered sunmary j udgnent

in favor of the Secretary. Cotten tinely appeal ed.

Anal ysi s
Qur review may consider only whether: (1) the Secretary

applied the proper legal standards, and (2) the admnistrative
decision is supported by substantial evidence on the record as a
whol e. ! "Substantial evidence is that which is relevant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion; it nmust be nore than a scintilla, but it need not be
a preponderance. "? The reqgulations inplenenting the Soci al
Security Act prescribe a sequential five-step process for
determ ning whether a clainmant is disabled.® At the fifth step,

t he ALJ used t he Medi cal - Vocati onal QGui deli nes and det erm ned t hat,

!Ant hony v. Sullivan, 954 F.2d 289 (5th Cr. 1992).
2ld. at 295.
320 C F.R 8§ 404.1520 (1991).

2



al though she could not return to cafeteria work, Cotten was not
entitled to benefits considering her age, education, and her
residual functional capacity to performa full range of |ight work.

Cotten first challenges this finding as unsupported by
substanti al evidence and points to the opinion of Dr. John difford
that in 1986 Cotten was unable to perform any job requiring
prol onged wal king or standing. Dr. difford treated Cotten from
1985 to 1986. In April 1987, however, Dr. David Ball reported that

Cotten was wal king normally without a significant Iinp and that "on
an objective basis, her degree of disability [was] very mninmal."
Subsequent notes from Dr. Ball indicated no change in Cotten's
condition through 1990. Dr. Ball treated Cotten from1985 to 1990.
In 1991, Dr. Eugene Tayl or found Cotten di sabl ed fromher past work
as a cafeteria cook, and advised her not to sweep, nop, or |ift
heavy things. Nei ther the Ball nor Taylor opinion precluded a
finding that Cotten could perform |ight work. No treating
physi ci an found Cotten incapable of sitting for prol onged periods
and none advised her to alternate between sitting and standing.
Despite Cotten's conpl ai nts about sitting and standi ng, her regul ar
activities sinceretirenent have i ncluded driving, |ight housework,
cooki ng, shopping, and attending church twi ce a week.

Dr. Cdifford' s testinony conflicts with that of Dr. Ball.
When t he evi dence conflicts, the Secretary, not the courts, has the

duty to weigh the evidence, resolve the conflicts, and decide the

case.* Upon review of the record evidence we nust conclude that

‘“Chaparro v. Bowen, 815 F.2d 1008 (5th GCir. 1987).
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the ALJ's determnation that Cotten is able to performlight work
I's supported by substantial evidence.

Cotten next contends that the Secretary's decision is not
supported by substantial evidence because the ALJ did not give
proper consideration to the testinony of Dr. Hearn, a vocationa
expert, who indicated that Cotten would have difficulty finding a
job for which she was qualified and that she would be unable to
perform"any jobs in the national econony.”" Dr. Hearn based his
evaluation on a posed hypothetical condition, requiring that he
assune that Cotten's conplaints of injury were true and that she
was forced to alternate between standing and sitting. The ALJ
found, however, that Cotten's clainms of functional limtations
| acked credibility, undercutting the factual basis of Dr. Hearn's
evaluation. W are not disposed to reject the ALJ's credibility
assessnent.® Further, we have held that an ALJ may disregard a
vocati onal expert's testinony where the objective nedical evidence
does not support the hypothet posed to that expert.® W conclude
that the ALJ did not err in determning that Dr. Hearn's eval uation
of Cotten's enployability |acked rel evance because no objective
evi dence supported Cotten's clained inability to sit for nore than
short periods of tine.

AFFI RVED.

Villa v. Sullivan, 895 F.2d 1019 (5th G r. 1990).
50Owens v. Heckler, 770 F.2d 1276 (5th Cir. 1985).
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