IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5286
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAMVES ARTHUR CHEATHAM
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 92-CR-16-4
~(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

The sentencing court engaged in a thorough exchange with
James Arthur Cheathamlis counsel about whether Cheathaml s offense
i nvol ved nore than mnimal planning as cited in U S S G

8§ 2B1.1(b)(5). The record shows that counsel urged his
objection that the multiple neetings between Cheat ham and
under cover agents were by the agents' design. The record also
shows that the district court understood the objection, overruled

it, and adopted the findings in the Presentence Investigation

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Report. The requirenents of Fed. R Cim P. 32(c)(3)(D were
satisfied. United States v. Charroux, 3 F.3d 827, 836 (5th Gr.

1993) .

Acts repeated over a period of tine are evidence of "nore
than mnimal planning,"” unless they clearly were "purely
opportune.” U S.S.G § 1B1.1, comment. (n.1(f)). "Conduct is
“purely opportune' only if it is spur of the nonent conduct,
intended to take advantage of a sudden opportunity.” United

States v. lvery, 999 F.2d 1043, 1046 n.4 (6th Cr. 1993); accord

United States v. Rust, 976 F.2d 55, 57 (1st Cr. 1992); United

States v. Gregorio, 956 F.2d 341, 343 (1st Cr. 1992); United

States v. Kopp, 951 F.2d 521, 536 n. 22 (3d Cr. 1991).

The several neetings between Cheat ham and the agents were
due in part to Cheat ham showi ng the equi pnent and aski ng a hi gher
price and due in part to the agents view ng the equi pnent and
offering a |lower price. Cheathamwas hardly taking advant age of
sudden opportunities. The finding that Cheatham engaged in nore

than mnimal planning is not clearly erroneous. See United

States v. Brown, 7 F.3d 1155, 1158 (5th Cr. 1993).

AFFI RVED.



