IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5282
(Summary Cal endar)

VI CTOR OLUSEGUN BENSON,

Peti ti oner- Appel | ant,

ver sus

U S. ATTORNEY GENERAL
| MM GRATI ON & NATURALI ZATI ON SERVI CE
and JOHN B. Z. CAPLI NGER

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93-0216)

(February 14, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Victor O usegun Benson appeals the

district court's denial of his habeas corpus petition under

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



28 U S.C. 8§ 2241, inplicating reduction in the anmount of his bond
or release on his own recogni zance. Fi ndi ng the issue noot, we
di sm ss.
I
FACTS AND PROCEEDI NGS

Benson, a citizen of N geria incarcerated at the Federal
Correctional Institute at Oakdale, Louisiana, filed this habeas
petition agai nst the Attorney General of the United States and John
B. Z. Caplinger, Director of the Inmmgration and Naturalization
Service (INS), NewO'leans District Ofice, alleging constitutional
rights violations in connection with a request to be rel eased on
bond pending a final decision on deportability. Benson is a
tenporary resident alien who pleaded guilty, pursuant to a plea
agreenent, to inporting nore than 100 grans of heroin into the
United States. The agreenent required Benson to assist the
governnent in other drug investigations. On April 12, 1991,
pursuant to the governnent's notion, the district court sentenced
Benson to 24 nonths in prison, a dowward departure fromthe 63 to
78 nonth sentenci ng range.

On July 24, 1992, the INS issued Benson an Order to Show Cause
and Notice of Hearing, charging that he was subject to deportation
under 8 U.S.C. 8 1251(a)(2)(A) because he had been convicted of an
aggravated felony. Upon conpletion of his sentence in Septenber
1992, Benson was transferred to the custody of the INS and held
w t hout bond. Benson sought a redeterm nation of bond under

8 CFR §242.2(d). The immgration judge (l.J.) changed Benson's



bond status from"no bond" to $25, 000 bond. Benson appealed to the
Board of Inmmgration Appeals (BlIA), seeking a further reduction.
The BI A affirmed the bond deci sion and di sm ssed the appeal .

After postponing the deportation hearing several tines so that
Benson could secure counsel, the I.J. ordered Benson to proceed
pro se. Benson refused to participate in the hearing wthout
counsel, but the 1.J. nevertheless found Benson deportable and
ordered himdeported to Nigeria. The BIA affirnmed the deportation
or der. Then, as Benson had been living in Detroit, M chigan,
before his arrest, he sought review of the BIA s decisions in the
United States Court of Appeals for the Sixth Crcuit. Wiile his
petition for judicial review was pendi ng, Benson noved to reopen
t he proceedi ngs before the BIA. The Bl A denied his notion, and the

Sixth Crcuit affirmed the denial and the deportation in an

unpubl i shed order. Benson v. INS, Nos. 93-3256 and 93-3575

(6th Gir. Oct. 8, 1993).

In his instant habeas petition, Benson alleged that he was
entitled either to have his bond reduced to $500 or to be rel eased
on his own recogni zance under 8 U.S.C. § 1252(a)(1), because he was
not a flight risk, he had significant famly ties in the United
St ates, he had provi ded substantial assistance to the governnent in
connection with his crimnal case, and there was no reasonable
expectation that judicial review of his deportation proceedi ngs
woul d be conpleted in the foreseeable future. He naintained that
t he $25, 000 bond was excessive and violated his rights under the

Due Process and Equal Protection clauses and the Ei ghth Amendnent.



He al so asserted that the bond was i nproper because he | acked the
financial resources to pay it. In subsequent filings, Benson
request ed an expedited hearing because he had been di agnosed with
a heart condition.

After the governnent answered the petition and Benson
responded, the magi strate judge recomended denying relief. Benson
objected to the nagi strate judge' s recomendati on, but the district
court overruled the objections and denied relief. Benson tinely
appeal ed.

I
ANALYSI S

On appeal, Benson reiterates the argunents he raised in the
district court. The governnent contends that Benson's appeal is
nmoot because an immgration judge found him deportable, the BIA
affirmed that determnation, and the Sixth Crcuit affirmed the
Bl A's decision. Therefore, argues the governnent, the deportation
order is final, rendering this appeal noot.

The governnent cites Bam dele v. Gerson, 93-4201, slip op.

(5th Gr. Jun. 7, 1993) (unpublished) (copy attached), as support
for this contention. Banmi dele al so invoked an appeal froma deni al
of a habeas petition seeking a reduction in the anount of bond set
by an imm gration judge and affirnmed by the BIA. There we st at ed:
"The record reflects that Bam del e's appeal is npbot because he has
been ordered deported, and his admnistrative appeal of this
determ nation has been dism ssed." Neverthel ess, we addressed the

merits of appellant's argunents, apparently because the record was



sketchy regarding the dism ssal of the admnistrative appeal.

We have dism ssed as noot an appeal from the denial of a
habeas petition seeking relief froma bond determ nation. Otez v.
Chandl er, 845 F. 2d 573, 575 (5th Cr. 1988). There, the petitioner
had been deported while the appeal was pending, and the I NS noved
for dismssal on the ground that the deportation rendered the
appeal noot. W dism ssed, reasoning that the appeal had becone
nmoot not because the petitioner had been deported, but rather,
because "t he habeas relief he requests--reduction of his bond--can
no | onger be effected.” [d. at 575. Likewise, the Sixth Crcuit
inDallov. I.N.S., 765 F. 2d 581, 589 (6th G r. 1985) held that an

appeal from the denial of a habeas petition seeking bond pending
exhaustion of judicial review of a deportation order becane npot
once the appell ate court's decision affirmng the deportation order
had been issued. |d.

Here, the Sixth GCrcuit has reviewed and affirnmed the BIA s
ruling on Benson's deportability. There is no indication that
Benson has filed a petition for certiorari of the Sixth Grcuit's
decision. Thus, judicial review of the deportation order has been
conpleted. Accordingly, the relief he seeks on appeal --a reducti on
of his bond pending judicial review of the deportation order--can
no | onger be granted. As Benson's appeal is noot, it is

DI SM SSED.



