IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5270
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DEBRA L. CAMPBELL
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:93-CR-95
~(March 23, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Debra L. Canpbell argues that the district court erred in
finding that she held a "position of trust" as defined by
US S G 8 3B1L.3. Cting the Novenber 1993 anendnent to the
commentary to 8§ 3Bl1.3, she argues that her position was not one
"characterized by professional or managerial discretion.”

The district court's application of 8 3B1.3 requires a
sophi sticated factual determ nation reviewed by this Court under

the clearly-erroneous standard. United States v. Ehrlich, 902

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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F.2d 327, 330 (5th Cr. 1990), cert. denied, 498 U S. 1069

(1991). A finding is not clearly erroneous if it is plausible in

light of the entire record. United States v. Brown, 7 F.3d 1155,

1159 (5th Gir. 1993).
The enhancenent under 8 3Bl.3 enconpasses two factors:
(1) whether the defendant occupies a position of trust and
(2) whether the defendant abused her position in a manner that
significantly facilitated the comm ssion or conceal nent of the

offense. United States v. Brown, 941 F.2d 1300, 1304 (5th Cr.),

cert. denied, 112 S.Ct. 648 (1991). To determ ne whether the

position of trust "significantly facilitated" the conm ssion of
the of fense, the court nust deci de whether the defendant occupied
a superior position, relative to all people in a position to
commt the offense, as a result of her job. 1d. at 1305. "This
adj ustnent, for exanple, would not apply to an enbezzl enent by an
ordinary bank teller."” § 3B1.3, comment. (n. 1).

"It has been stated that the rational e underlying the " bank
tell er exception' is that although the teller's position provides
an opportunity to enbezzl e noney, reasonably diligent supervisors
could easily detect the wongdoing after it has occurred.”

Brown, 7 F.3d at 1161 (citing United States v. Helton, 953 F. 2d

867, 870 (4th Cr. 1992)). The bank-teller exception does not
apply when "there is no anal ogous supervi sion capabl e of
detecting the conpleted crine." 1d. at 1161

The record established that Canpbell's duties and
responsibilities as cashier of the |Inprest Fund went

significantly beyond the duties of an ordinary bank teller. Her
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j ob was classified by her supervisor as a position of trust. She
was the only person who possessed the key and conbination to the
safe in which the funds were stored. She had the authority to
get noney out of the safe, requisition noney, and check noney.
Rei mbur senment checks intended for the fund were witten in her
name as cashier. To hide the fact that noney was m ssing from
the cash fund, Canpbell would fill out phony rei nbursenent
requests to indicate that the fund had not yet been rei nbursed.
She woul d provide phony information to auditors. The auditors
relied on Canpbell to type out the final audit form which they
signed. On the final audit form Canpbell would alter the anount
to match the anobunt actually in the fund. She kept separate sets
of conputer |edgers, one set showi ng the actual anpbunt in the
fund m nus the noney she had stolen. She erased this |edger from
the conputer hard drive.

In her position as Commanding O ficer's secretary, Canpbel
recei ved travel ers' checks. Because she would not enter the
recei pt of these in the travelers' check accounting | edger,
routine audits did not indicate that the checks were m ssing.

The district court's finding that Canpbell abused a position
of trust is not clearly erroneous. See Brown, 941 F.2d at 1304-
05; Ehrlich, 902 F.2d at 328, 330-31.

Canpbel | argues that the sentencing court erred by not
appl yi ng the anended commentary to 8§ 3B1.3 (Nov. 1993) which
defines a position of trust as "characterized by professional or

manageri al discretion.”
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This Court reviews the district court's application of the
Sentenci ng CGui delines de novo. Brown, 7 F.3d at 1158. Section
1B1.11(a) mandates that "[t]he court shall use the Quidelines
Manual in effect on the date that the defendant is sentenced.”
The sentencing court considers subsequent anendnents to the
guidelines only if it applies an earlier version of the
guidelines in calculating the defendant's sentence. See
§ 1B1.11(b)(2).

Canmpbel | was sentenced on August 30, 1993. The anended
commentary to 8§ 3B1.3 did not becone effective until Novenber
1993. The district court did not err in applying the Novenber
1992 Cuidelines and comentary when sentenci ng Canpbel | .

AFFI RVED.



