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No. 93-5260
Summary Cal endar

J. GREGCORI O LOPEZ- ZUNI GA,
Petitioner,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A36- 602- 506)

(August 3, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Petitioner Gregorio Lopez-Zuniga (Lopez) seeks review of the
decision of the Board of Immgration Appeals (BIA or the Board)
summarily dism ssing his appeal froman inmgration judge's order
of deportation pursuant to the Immgration and Nationality Act

(I'NA) 8§ 241(a)(11), 8 U.S.C 8§ 1251(a)(11) (1988), and denial of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



his application for a waiver of deportation under INA 8§ 212(c), 8
US C 8§ 1182(c) (1988). W deny the petition for review.
Facts and Proceedi ngs Bel ow
Lopez is a native and citizen of Mexico who has lived

continuously in the United States as a pernmanent resident alien

since Cctober 2, 1980. Over the years, he has denonstrated a
continuing unwi I lingness to conformhis actions to the laws of this
nati on. Prior to his admssion into |awful residence, he nade
several illegal entries into the United States and was once

deported in July 1974. Even after obtaining |egal status, Lopez
repeatedly aided in the snmuggling of undocunented aliens. On Apri
9, 1987, police stopped Lopez for erratic driving and, upon
searching his car, found tw packages containing |arge quantities
of heroin. On Cctober 26, 1987, Lopez was convicted in state court
in WIllianmson County, Texas, of aggravated possession of twenty-
eight grans of heroin and was sentenced to eight vyears'
i mprisonment.?

On Novenber 10, 1988, the Immgration and Naturalization
Service (INS) issued an Order to Show Cause (OSC) charging that
Lopez was deportable wunder INA § 241(a)(11), 8 US.C 8§
1251(a)(11), as an alien convicted of a controlled substance

of fense.? At his hearing before the inm gration judge (1J), Lopez

. Lopez was initially indicted for aggravated possession of
nmore than 400 grans of heroine, which carried a maxi num sentence
of life inprisonnment. Pursuant to a plea agreenent, he pleaded
guilty to the |l esser included charge of aggravated possession of
nmore than 28 but |ess than 400 grans of heroine.

2 Section 241(a)(11) provides, in relevant part:



admtted the allegations in the OSC except for his conviction of a
deportabl e offense. Lopez denied deportability, claimng the
heroin conviction was invalid because the state court failed to
adnoni sh hi mof the consequences of his guilty plea as required by
the Texas Code of OCrimnal Proceduresgspecifically, that his
conviction could result in deportation. See Tex. Cobe CRIM PRroc.
ANN. art. 26.13(a)(4) (Vernon 1987).% In addition, he applied for
a discretionary waiver of deportation under INA 8§ 212(c), 8 U S.C
8§ 1182(c), because he had resided in the United States for a
conti nuous period of at | east seven years and his famly would face
severe hardship shoul d he be deported.

On Cctober 18, 1989, relying on Lopez's adm ssions to the OSC

and a certified copy of his Texas state court conviction for the

"Any alien in the United States . . . shall, upon the
order of the Attorney General, be deported who . . . at
any tinme has been convicted of a violation of, or a
conspiracy to violate, any law or regul ation rel ating
tothe illicit possession of or traffic in narcotic
drugs or nmari huana . N

In 1990, section 241(a)(11l) was anended and now appears as
section 241(a)(2)(B)(i), 8 U S.C. § 1251(a)(2)(B)(i). Pub.L. No.
101-649, 8§ 602(a). Al references to this section will be to the
pre-1990 version, as the anmendnents only apply to proceedi ngs for
whi ch notice of a deportation hearing was given on or after March
1, 1991. See Rodriguez v. INS, 9 F.3d 408, 409 n.3 (5th G
1993). Lopez was given notice on Novenber 10, 1988.

3 The Texas Code of Crim nal Procedure provides:

"Prior to accepting a plea of guilty or a plea of nolo
contendere, the court shall adnonish the defendant of

. . the fact that if the defendant is not a citizen of
the United States of Anerica, a plea of guilty or nolo
contendere for the offense charged may result in
deportation, the exclusion fromadm ssion to this
country, or the denial of naturalization under federa
law." Tex. CooE CRRM Proc. ANN. art. 26.13(a)(4).
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control | ed substance offense, the IJ rendered his decision finding
Lopez deportable under Section 241(a)(1l1). The IJ also rejected
Lopez's application for waiver of deportation, finding that while
Lopez net the statutory eligibility for such relief, the negative
factors in his case, including a serious crimnal record, far
out wei ghed the favorable factors. Thus, the |J concluded that
Lopez did not nerit discretionary relief from deportation and
further added that "it woul d be abusive of discretionary authority

to permt this man to remain in the United States any
| onger."

Lopez pronptly appealed the [J's decision to the BIA on
Cctober 24, 1989, reiterating his position that his prior state
court conviction was invalid and that he should have received a
favorabl e exercise of discretionary relief. Lopez expressed his
desire to submt a brief in support of his appeal, but requested an
additional ninety days for preparation after the receipt of the
transcript of the hearing. On July 20, 1990, the court clerk
forwarded Lopez a copy of the IJ's decision and the transcript and
informed Lopez that he had until August 31, 1990, to file his
brief. But Lopez never filed a brief; instead, on Septenber 4,
1990, his counsel wote a letter to the IJ requesting additional
time to file his brief because he had not received the transcript.
Thereafter, Lopez neglected to file even a belated brief (or file
anything else with the BIA) during the thirty-five nonths after
being notified that his case had been submtted to the BIA and
until the date of the BI A s decision.

On August 2, 1993, the Board summarily dism ssed the appea
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pursuant to 8 CF.R 88 3.1(d)(1-a)(A) and (D). The Board found
that Lopez's challenge to the validity of his state controlled
substance conviction |acked any basis in law and fact because
conviction docunents indicated Lopez had received proper
adnoni shnents before entering his plea. The Board al so noted that,
since direct appellate review of the conviction had been exhausted
or waived, the conviction was final for deportation purposes and
collateral attack in deportation proceedings was precluded.
Further, the Board rejected the challenge to the 1J's denial of
discretionary relief wunder Section 212(c), finding that Lopez
failed to explain specifically which aspects of the 1J's decision
he believed to be incorrect.
Di scussi on

We reviewthe BIA's summary di sm ssal for abuse of discretion.
Verduzco-Arevalo v. INS, 989 F.2d 186 (5th Gr. 1993). The INS
urges that we refuse to entertain this appeal because Lopez failed
tofile a brief in his appeal to the BIA. W cannot dispense with
the matter that sinply, however, because the regul ati ons governing
imm gration appeals do not necessarily require the filing of a
brief. See Medrano-Villatoro v. INS, 866 F.2d 132, 133 (5th Gr.
1989) ("Although the petitioner could have set out his reasons for
appeal at greater length in a brief or separate witten statenent,

he was not required to do so.").* Neverthel ess, the regul ati ons do

4 We note that this aspect of Medrano nay no | onger be
applicable. The 1992 Anendnents to Title 8 of the Code of
Federal Regul ations replaced section 3.1(d)(1-a)(i-iv), upon

whi ch Medrano relied, with section 3.1(d)(1-a)(A-F). See 57 Fed.
Reg. 11570 (Apr. 6, 1992). The revised section provides, in

rel evant part that:



require sonme specificity; and "[t]he Board may summarily di sm ss
any appeal in any case in which . . . the party concerned fails to
specify the reasons for his appeal on Form |-290A (Notice of
Appeal)." 8 CF.R 8§ 3. 1(d)(1-a)(i). At amninmm "[t]he reasons
for appeal nmust informthe Bl A what was wong about the imm gration
judge's decision and why." Medrano, 866 F.2d at 133-34. As this
Court and the BI A have often noted "' generalized statenents of the
reasons for these appeals . . . are totally inadequate [because
t]hey do not tell [the BIA] what aspect of the [IJ]'s order they
consider incorrect and for what reason.'" Townsend v. INS, 799
F.2d 179, 181 (5th Cr. 1986) (quoting Matter of Holguin, 131 & N
Dec. 423, 425 (BIA 1969)). The petitioner nust specifically
i ndi cat e whet her he chal | enges erroneous findings of fact or |aw,
or both. Medrano, 866 F.2d at 134. |If his challenge concerns a

question of law, he nust cite supporting authority; and if he

"The Board may summarily dism ss any appeal . . . in
any case in which . . . [t]he party concerned indicates
on Form EO R-26 or FORM EO R-29 that he or she wll
file a brief or statenent in support of the appeal and,
thereafter, does not file such brief or statenent, or
reasonably explain his or her failure to do so, within
the tinme set for filing." 8 CF.R 3.1(d)(1-a)(E
(1993).

Thus, while the regulations still do not require the subm ssion
of a brief or other statenent, once the alien requests perm ssion
to submt additional supportive material, he nmust do so or face
summary dismssal. See, e.g., Chevers v. INS, 21 F.3d 1111
(table), 1994 W. 124481 (9th G r. 1994). The probl emrenains,
however, in situations where, as with Lopez, the petitioner filed
his Notice of Appeal prior to April 6, 1992, but the BIA rendered
its decision after that date. Qur research has uncovered no
publ i shed opinion of this or any other circuit resolving the
matter. Because we conclude the Notice of Appeal in the present
case failed to satisfy even the nore |l enient pre-1992 specificity
requi renent, however, we take no position as to the applicability
of section 3.1(d)(1-a)(E



chal | enges factual matters, he nmust identify the particular details
he considers inaccurate. Id.; Townsend, 799 F.2d at 182; Matter of
Valencia, 19 | & N Dec. 354 (BI A 1986).
| . Validity of State Court Conviction

Lopez first argues that his conviction for a controlled
subst ance of f ense cannot serve as the basis for deportati on because
the state court failed to warn himthat pleading guilty could | ead
to his deportation. Although Lopez failed to submt a brief, his
Noti ce of Appeal was adequate to detail this claim The Board had
no difficulty addressing this argunment, nor did it abuse its
discretion by finding it neritless.

The lawin the Fifth Crcuit is well settled that a petitioner
cannot collaterally attack the legitimcy of a crimnal conviction
in a deportation proceeding. Howard v. INS, 930 F.2d 432, 435 (5th
Cir. 1991); Brown v. INS, 856 F.2d 728, 731 (5th Gr. 1988);
Zinnanti v. INS, 651 F.2d 420, 421 (5th Cr. Unit A July 1981).
This rule applies with equal force where the chall enged conviction
derived from the petitioner's plea of guilty. "I mm gration
authorities nust |look solely to the judicial record of final
convi ction and may not nmake their own i ndependent assessnent of the
validity of [the petitioner's] guilty plea." Zinnanti, 651 F. 2d at
421. For instance, the petitioner in Zinnanti pleaded guilty to
possession of an unregistered sawed-off shotgun in violation of
Louisiana law and was thereby found deportable under [INA 8§

241(a)(14).° 1d. Wile admtting deportability, Zinnanti clai ned

5 For the issues raised in th
il

s appeal, section 241(a)(14),
relating to the possession of al

[
| eg weapons, is functionally
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he was denied effective assistance of counsel in his state court
weapons convi ction because his attorney failed to warn himthat his
guilty plea could subject him to deportation. | d. The Court
refused to all owthe chall enge, holding that "[o] nce the conviction
becones final, it provides a valid basis for deportation unless it
is overturned in a judicial post-conviction proceeding.” Id. 1In
the present case, Lopez's state court conviction was final for
i mm gration purposes once he wai ved direct appellate review at the
state |evel. ""Since the convictions were final SQthere were no
appeal s taken fromthensQt here was an adequate basis for the order
of deportation."" 1d. (quoting Ccon-Perez, 550 F.2d 1153, 1154
(9th Gr. 1977)).

Lopez attenpts to persuade this Court that he was coaxed into
accepti ng an unfavorabl e pl ea agreenent w thout fully conprehendi ng
its ramfications. However, there is every indication from the
record that the state court properly adnonished Lopez of the
effects of his guilty plea, and there is no evidence, save his own
conclusory assertion, to the contrary. In addition, Lopez was
initially arrested and charged with possessi on of over 400 grans of
heroin, an offense that carried a life sentence. By accepting the
proposed pl ea agreenent, he was able to have the charge reduced to
possession of a nere twenty-ei ght grans of heroin and recei ved only
eight years in prison (of which he would serve only fourteen

mont hs). The decision to avoid |ife inprisonnent for the price of

i ndi stingui shable fromsection 241(a)(11), relating to possession
of controlled substances. See Brown, 856 F.2d at 731 (applying
Zinnanti to deportation under section 241(a)(11)).
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ri ski ng possi bl e deportation can hardly be descri bed as irrational.
1. Waiver of Deportation

Lopez's second argunent is that the |IJ erred in refusing to
grant his application for waiver of deportation. Specifically, he
argues that the |1J failed to consider the equitable factors
favoring discretionary relief, which, according to Lopez, should
have outwei ghed the negative factors relied on by the 1J. Lopez
relies primarily on this Court's holding in D az-Resendez v. [|NS,
960 F.2d 493 (5th Gr. 1992). There, we stated that "[t]he
i mm gration judge nust bal ance the adverse factors evidencing an
alien's undesirability as a permanent resident wth the social and
hurmane consi derations presented in his behalf to determ ne whet her
the granting of section 212(c) relief appears in the best interests
of this country."® 1d. at 495-96 (quoting Matter of Marin, 16 | &
N Dec. 581, 584 (BIA 1978)). The Diaz Court also recognized
however, that "[a]pplicants for discretionary relief who have been
convicted of serious drug offenses nust show 'unusual or
outstanding equities.'" 1d. at 496 (quoting Matter of Marin, 16 |
& N Dec. at 586 n.4).

While we doubt that Lopez's case presents as "unusual or

6 The Diaz Court enunerated several factors that favor a grant
of section 212(c) relief, including: famly ties within the
United States, long termresidence in the United States
(especially when inception of residence occurred when petitioner
was very young), hardship to petitioner or his famly, service in
the Anerican Arned Forces, a history of enploynent, property, or
business ties in the United States, evidence of value or service
to the community, proof of genuine rehabilitation if crimnal
record exists, and other evidence of his good character. Diaz,
960 F.2d at 496.



out st andi ng" circunstances as did Diaz,’ the Board was not required
to reach this issue. The BlIA rejected Lopez's claimbased on his
failure to specify what aspects of the 1 J's denial of discretionary
relief were incorrect. Because the weighing of equities described
in Dhaz entails such a fact-intensive analysis, an alien
challenging the 1J's decision nust set forth specific facts in
sufficient detail to apprise the Board of the substance of his
argunent. See Medrano, 866 F.2d at 133-34; Townsend, 799 F.2d at
181-82. In the case at bar, the Notice of Appeal alone was clearly
insufficient to do so, and Lopez filed nothing else; thus, the
Board was within its discretion in sumarily dismssing this
portion of the appeal.
Concl usi on
We find no error in the decision of the BI A, accordingly, the

petition for review is denied and the decision of the BIAis

AFFI RVED.

! Wil e the equitable considerations Lopez presents are
simlar to those at issue in Diaz, the situations are distinctly
di stingui shable. Diaz had continuously resided in the United
States for thirty-seven years, since the age of seventeen, and
had been married to a United States citizen for twenty-nine
years. Lopez had only resided in this country legally for nine
years at the tinme of his hearingsQslightly |onger than the seven
year mnimum required by section 212(c). |In addition, the
control | ed substance offense in the present case involved an
extrenely large | oad of heroine, as opposed to Diaz's relatively
m nor mari huana of f ense. And Diaz had no prior crimnal record
ot her than a nine-year-old DW conviction, while Lopez had
repeatedly violated federal immgration |aws by aiding in the
smuggl i ng of undocunented aliens and had hinself illegally
entered the country at |east eight tines.
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