UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5223
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MARTHA E. M NNI EWEATHER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CR-30003-01)

(July 28, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel lant  Martha M nni eweat her, an attorney, was
convicted after a jury trial on seven counts of bankruptcy fraud
and mail fraud. She was sentenced to 48 nonths inprisonnent,
followed by a three year term of supervised release, and was
ordered to pay restitution of $67,579. 89. Proceeding pro se on

appeal , she has rai sed twenty-one i ssues chal | engi ng her conviction

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



and sentence. Mst of these issues are frivolous, and we deal with
them as such. The others we reject.

|. TRIAL | SSUES

M nni eweather first contends that the evidence was
insufficient to sustain her convictions on four counts of nail
fraud.!? Each of the wvictinms of fraud was a client of
M nni eweat her . The evidence showed that M nnieweather settled
Bobbi e Hunter's tort claimw thout inform ng her and pocketed the
proceeds. Likew se, M nnieweather settled Lacy Al exander's | awsuit
for $7,500, although Al exander had rejected that offer. The
client, who was not told of the settlenment, never received even
this noney. Lisa Twynon-Jones retai ned M nni eweat her to handl e her
husband's succession after he was killed in a car accident.
M nni eweat her received his | ast paycheck from I nternational Paper
Conpany and noney fromthe sale of stocks and bonds, but she never
turned those over to the wwdow. Finally, M nnieweather accepted a
$24, 000 nmoney order on behal f of parishioners of the Saline Bapti st
Church; the noney was entrusted to her during a struggle anong
menbers of the church and was for the purpose of paying its
expenses as the fight dragged on. Wen the church nenbers wanted
their noney back, M nnieweather mailed a "lulling letter", but she
never returned the noney. The U S. Miil was used in all these

i nci dent s.

1 She does not chal | enge t he bank fraud convictions in her main brief.

sofar as those counts were challenged for the first time in her reply brief,
is court will not consider them United States v. Prince, 868 F.2d 1379, 1386
th Gr.), cert. denied, 493 U S. 932 (1989).

In
th
(5
2



To prove mail fraud, the governnment was required to show
a schene to defraud and a mailing for the purpose of executing the
schene. 18 U.S.C. § 1341. Proof of intent to defraud may be
circunstantial, and use of the mail is satisfied if it followed in
the ordinary course of business or as part of the schene or plan.

United States v. O Keefe, 722 F.2d 1175, 1181 (5th Cr. 1981);

United States v. Paul, 853 F.2d 308, 312-13 (5th Cr. 1988), cert.

deni ed, 488 U. S. 1012 (1989). The foregoing thunbnail sketch shows
that the governnent introduced sufficient evidence to convict on
each count of mail fraud.

M nni eweat her' s def enses seemto be that she never m sl ed
her clients, she nmade no affirmative m srepresentations, she had
powers of attorney that authorized her to do what she did, and al
clients fully understood the nature of her |egal representation.
Later, she breathtakingly asserts that all of these clients |ied on
the stand. Cbviously, the jury did not accept her disclainers.

The trial court rejected her proffered instruction onthe
nature of a power of attorney. M nni eweat her asserts this was
error. She did not, however, furnish even a partially conplete
instruction that would have informed the jury of the significance
of a power of attorney in this case. The trial court did not err
in refusing the instruction.

M nni eweat her's conpl aint that she was deni ed her sixth
anmendnent right to counsel before and during trial is ill-founded.
After the court denied the attorney's notion to wthdraw, he

continued to act as her counsel. If he was ineffective, as



M nni eweat her alleges, that issue nust be developed on habeas
review and not on direct appeal, in which the record is i nadequate
to evaluate it.

The ot her objections M nni eweat her rai ses to the conduct
of trial are, as seen here, frivol ous:

1. Because Mnnieweather did not object to the
instruction, there is no "plain" error in the trial court's
instruction that she was an "officer of the court"” in regard to
bankrupt cy cases.

2. Under Fed. R Evid. 608(b), M nnieweather did not
have the right to call a witness to inpeach a governnent w tness,
Alice Witfield WIlianms, by evidence of specific conduct.

3. Al | egations that the judge should have recused are
patently i nadequate.

4. M nni eweat her nmakes no effort factually to sustain
her clains that the governnment know ngly used perjured testinony
fromher clients who took the stand.

5. The governnent's use of rebuttal testi nony
concerning office copier forgery was both invited by defense
counsel and within the real mof the court's discretionto admt or
exclude. There is no reversible error.

6. The al |l eged prejudicial cooments of the trial court
concerning the trustworthi ness of an expert w tness opi nion and of
the prosecutor that the counts "really boiled down to a theft and

an abuse of trust . . ." nust be judged by the plain error standard



because they were not objected to at trial. There is no error,
much less plain error in these particular renarks.

1. SENTENCI NG | SSUES

M nni eweat her di sputes the cal cul ati ons of | oss rendered
in the PSR for several reasons, none of which has nerit. She
asserts that properly understood, the evidence at trial showed that
none of her clients suffered any | osses from her representation.
She offers no record citations to support this claim She contends
that the governnment was obliged to prove the conm ssion of crines
charged in a pending state indictnent before they could be used in

the PSR This is contrary to a recent decision of this court.

United States v. Rosoqi e, F.3d _ (5th Gr. May 16, 1994, No.
93- 1495). She takes issue with two particular calculations of
| oss. Even if there is error in the double-counting of the

fraudul ent conceal nent of $11, 000 bel ongi ng to June Broadnax, it is
harm ess, because the total loss calculation still would exceed
$200, 000. M nni eweat her's assertion of double-counting as to the
$10, 000 fraud perpetrated on Bobbie Hunter is sinply wong. See
PSR 11 5-14.

I n maki ng sentencing determ nations, the district court
properly considers any relevant information that has sufficient
indicia of reliability to support its probable accuracy. U S S G
8 6Al.3(a). Because the PSR is reliable, it my be considered as

evidence by the trial court. United States v. Lghodaro, 967 F.2d

1028, 1030 (5th Cr. 1992). (bjections in the form of unsworn

assertions, like those made by M nnieweather here, do not bear



sufficient indicia of reliability to be considered id. If no
rel evant affidavits or other evidence are submtted to rebut the
information contained in the PSR, the court nmay adopt its findings

W t hout further inquiry or explanation. United States v. Mr, 919

F.2d 940, 943 (5th Gr. 1990). The court's application of U S. S G
8§ 2F1.1 was not clearly erroneous, given that the PSR supplied
sufficient evidence to support the district court's finding that
the total loss to M nnieweather's victins exceeded $200, 000.

Contrary to M nni eweather's assertions, the trial court
did not clearly err in finding (a) that she was not entitled to a
t wo- poi nt adj ust nent for acceptance of responsibility, (b) that her
schene i nvol ved "nore than m nimal planning,” (c) that sonme of her
victins were vul nerabl e, and (d) that she deserved the i ncrease for
obstruction of justice. Each of these findings properly caused
i ncreases in her base offense |evel.

M nni eweat her finally objects to the order of restitution
and the court's order that she not be allowed to practice |aw
during the three-year term of her supervised release follow ng
incarceration. Neither of these contentions has any nerit. The
court was not required to assign conplete reasons to its assessnent
of a restitution obligation, so long as the record contains

sufficient data to permt appellate review. United States v. Ryan,

874 F.2d 1052 (5th Cr. 1989). The PSR here adequately eval uated
M nni eweat her's financial condition, her future ability to work,
and her likely ability to repay her victins. Furt her,

M nni eweat her does not take issue wth the anount of restitution



ordered. Mnnieweather's brief does not even cite the Sentencing
Commi ssion's CQuidelines that permt conditions of supervised
release that are reasonably related to (1) the nature and
circunstances of the offense, (2) the need for deterrence of
further crimnal conduct, and (3) the need to protect the public.
US S G 8§ 5D1.3. Further, the CGuidelines authorize appropriate
occupational restrictions as a condition of probation or supervised
rel ease. 8 5Bl.4(b)(22). It is self-evident that having been
convicted of defraudi ng her clients, a restriction on
M nni eweat her's future practice of |aw was authori zed.

For the foregoing reasons, the conviction and sentence

inposed in the trial court are AFFI RMED



