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BENAVI DES, Circuit Judge:”

Shannon White (Wite) appeals the sentence inposed after
revocation of his supervised rel ease. White contends that the
policy statenents in Chapter 7 of the sentencing guidelines are
binding on the court and that the court erred in "departing
upward." Finding that the district court properly sentenced Wite,
we affirm

FACTS AND PROCEDURAL HI STORY

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



White plead guilty to one count of conspiracy to manufacture,
possession wth intent to distribute, and distribution of
controll ed substances. 21 U S.C. 88 846 and 841(a)(1l). After a
downward departure on notion of the governnent based on Wite's
cooperation, he was sentenced to 36 nonths inprisonnment with a 3-
year termof supervised release. As a condition of rel ease, Wite
was prohibited fromusing or possessing a controlled substance.

Whil e White was on supervised rel ease, his probation officer
filed a petition alleging that White had violated the terns of his
supervi sed rel ease by testing positive for control |l ed substances on
several occasions. After a hearing, the court ordered revocation
of White's supervised release. At the sentencing hearing on the
revocation of supervised release, the court stated that the
"gui del i ne range"” was four to ten nonths and the statutory nmaxi mum
was two years. The district court was referring to the range of
i nprisonnment set forth in the policy statenents of Chapter 7 of the
sentencing guidelines. The court then stated that because Wite
had possessed and used control | ed substances, the statutory m ni nmum
was twel ve nonths.!? The court further stated that the maxi mum
termof inprisonment was two years because the conviction was a

class C felony. See 18 U. S.C. 8§ 3583(e)(3). Wiite's counsel

1 18 U S.C. 8§ 3583(g) provides that "[i]f the defendant is
found by the court to be in the possession of a controlled
subst ance, the court shall term nate the termof supervised rel ease
and require the defendant to serve in prison not |ess than one-
third of the term of supervised release.™ Because Wite had
received a 3-year term of supervised release, 1 year was the
statutory m ni nmum
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agreed that the statutory range was 1 to 2 years inprisonnent.?
The court sentenced Wite to the statutory nmaximum 24 nonths
i nprisonnment, and stated that "[t] he ground for departure upward i s
the fact that the Court departed downward before at sentencing and
condi ti ons of supervised rel ease have been viol ated on a nunber of
occasions. "

1. WHETHER THE PCLI CY STATEMENTS | N CHAPTER 7 ARE
Bl NDI NG

As set forth above, the applicable range of inprisonnent in
the policy statenent in Chapter 7 was 4-10 nonths. See U S S G
87Bl.4(a), p.s. However, it is undisputed that the statutory
m ni mumwas 12 nont hs because the court found that Wiite possessed
control | ed substances while on supervised rel ease. See 18 U. S. C
8§ 3583(Q). Section 7Bl.4(b)(2), p.s. provides that if the
statutory mnimum is greater than the nmaxi num of the applicable
range, the mninmum term of inprisonnment (in this case one year)
shall be substituted for that range. I nstead of nmaking that
substitution, the court sentenced Wiite to the statutory maxi mum of
two years. See 18 U.S.C. § 3583(e)(3).

White contends that the district court erred in sentencing him
to two years rather than one year because the policy statenents in
Chapter 7 of the sentencing guidelines involving violations of

supervi sed release are binding (as opposed to advisory) on the

2 On appeal, Wite concedes that the statutory sentencing
range is one to two years inprisonnent.
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district court.® Recognizing that we previously rejected this
preci se contention,* Wite relies on the analysis in an intervening

decision of the Suprene Court in Stinson v. United States, 113

S.C. 1913 (1993). In Stinson, the Suprene Court held that a
commentary that interprets or explains a sentencing guideline is
bi nding unless the comentary violates the constitution or a
statute or is plainly erroneous or inconsistent with the guideline.

Unli ke the instant case, policy statenents were not at issue in

Stinson. The Suprene Court nevertheless stated that "[t]he
principle that the Guidelines Manual is binding on federal courts
applies as well to policy statenents.” 113 S.Ct. at 1917.

Very recently, in United States v. Mithena, 23 F.3d 87, 93

(5th CGr. 1994), we exam ned the effect of Stinson on our previous
determ nation that the policy statenents in Chapter 7 were nerely
advi sory. W expl ained that the Suprene Court had drawn an anal ogy
between comentary witten by the Sentencing Comm ssion that
interprets a guideline and an agency's interpretation of its own
legislative rules. In contrast, the policy statenents in Chapter

7 stand alone and do not interpret any guideline. W therefore

3 The introduction to Chapter 7 of the guidelines (Chapter 7
consists solely of policy statenents) provides that the Sentencing
"Conm ssion views these policy statenents as evol utionary and w | |
review relevant data and materials concerning revocation
determ nations wunder these policy statenents. Revocati on
guidelines will be issued after federal judges, probation officers,
practitioners, and others have the opportunity to evaluate and
coment on these policy statenents.” Part A-1.

4 See e.qg., United States v. Headrick, 963 F.2d 777 (5th Cr.
1992) (policy statenents in sentencing guidelines were advisory,
not nmandatory, and thus, district court could reject policy
statenents in |light of other relevant factors).
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concluded that the dicta in Stinson providing that policy
statenents were binding on federal courts had no bearing on the
policy statenments in Chapter 7. Mathena, 23 F.3d at 93.° Wite is
precluded fromprevailing on his claimthat the policy statenents
of Chapter 7 are binding on the courts.

[11. WHETHER THE SENTENCE WAS PLAI NLY UNREASONABLE

White next argues that the district court erred in "departing
upward"” in sentencing him because the grounds to depart were
unr easonabl e. As the governnent argues, because the sentencing
range in the policy statenent was not nmandatory, it appears that
the district court mscharacterized the sentence as an "upward
departure."® Consequently, Wiite's claimthat the court failed to
state a valid ground for upward departure is without nerit.

Mor eover, White has not shown that the sentence i nposed by the
court was "plainly unreasonable.” Mthena, 23 F.3d at 93. Here,
the district court expressly considered the range of inprisonnent
set forth in the applicable policy statenent (4-10 nonths) when it
sentenced Wite. See Headrick, 963 F.2d at 782 ("district court

was still required by 8§ 3553(a)(5) to "consider' any relevant

policy statenment when sentencing [defendant]").’ The district

5> W also noted that the overwhelmng nmajority of circuits
simlarly have held that the policy statenents of Chapter 7 are
advi sory. Mathena, 23 F.2d at 90 n.6 (citing cases).

6 I ndeed, contrary to Wite's assertions, because the
district court characterized the sentence as an upward departure,
the district court apparently was under the i npression it was bound
by the range in the policy statenents.

" Wiite did not argue at the sentencing hearing (as he does
now) that 87Bl.4(b)(2) required it to sentence himto a maxi num of
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court based the sentence of 24 nonths on "the fact that the Court
departed downwar d before at sentenci ng and condi ti ons of supervised
rel ease have been violated on a nunber of occasions."? See
Mat hena, 23 F.3d at 94 (sentence not plainly unreasonabl e where
def endant "repeatedly and willfully violated other conditions of
hi s supervised rel ease").

Finally, it is undisputed that the 24-nonth sentence is at the
statutory maximum Wiite has failed to show that his sentence was
"“pl ai nly unreasonable."” Mathena, 23 F.3d at 94.

V. CONCLUSI ON

For the foregoing reasons, the sentence inposed is AFFI RVED.

one year. | nstead, counsel sinply asked for |eniency based on
White's drug problem and his acceptance of responsibility.

8 The district court adopted the nagistrate judge's
recomended findings that White had possessed and used controlled
subst ances nunerous tinmes from August 8, 1992, to February 10,
1993.

- 6-



