UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-5202
Summary Cal endar

W LLI AM DEXTER VHI TE,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director
Texas Departnent Crimnal Justice,

I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9:93-CVv-22

(June 17, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

WIIliamDexter Wiite appeals the district court's di sm ssal of
his 8§ 2254 habeas petition. W affirmthe dism ssal, but nodify it
to one wthout prejudice because we |ack jurisdiction.

| .
On February 27, 1992, a prison disciplinary board convicted

. Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



White of creating a disturbance. He was sentenced to two days in
solitary confinenent and given a two-day credit for tinme spent in
pre-hearing detention. He also received a fifteen-day cell
restriction and | oss of conm ssary privileges. No other penalties
wer e i nposed.

Wi te unsuccessfully challenged the disciplinary action in a
prison grievance proceeding on the ground that he had been denied
procedural due process. He then filed this federal habeas petition
challenging the constitutionality of the prison disciplinary
proceeding. White did not first seek state habeas relief.?

The nmagistrate judge recommended that Wite's petition be
denied on the nerits. The district court overruled Wite's
objections to the magi strate's report and deni ed the petition. The
district court granted a certificate of probable cause to appeal.

1.

We are obligated to exam ne the basis of our jurisdiction sua
sponte. See United States v. De Los Reyes, 842 F.2d 755, 757 (5th
Cir. 1988).

A wit of habeas corpus is the appropriate federal renedy for
a state prisoner challenging the fact or duration of his
confinenent. See Preiser v. Rodriguez, 411 U S. 475, 487 (1973);
see al so Al exander v. Ware, 714 F.2d 416, 418-19 (5th Gr. 1983).
However, in this case, Wite's two-day sentence to solitary

confinenent has expired, and he was not deni ed parole or good tine

2 The state has wai ved the i ssue of exhaustion. See MCee
v. Estelle, 722 F.2d 1206, 1213 (5th G r. 1984) (en banc).

2



credits as aresult of the disciplinary action. Therefore, Wite's
current termof incarceration would not be affected if his petition
were successful, and as a result, no federal habeas jurisdiction
exists in this case. See Preiser, 411 U S. at 487.

Al t hough we mght construe Wite's allegations as a civil
rights conmplaint under 42 U S C § 1983,° even if we did, his
clainms would be noot. White does not seek nonetary damages or
declaratory relief, and because he does not allege that the
duration or conditions of his current confinenent are affected by
the disciplinary action, injunctive relief is unnecessary.
Therefore, any opinion which we would issue on the nerits of a
civil rights claimwould be advisory.

We therefore affirm the district court's denial of habeas
relief, but nodify it to be without prejudice due to our |ack of
jurisdiction.

AFFI RVED as nodi fi ed.

3 See Richardson v. Flem ng, 651 F.2d 366, 372 (5th Cr.
1981) ("prisoner's pro se conplaint . . . can only be dism ssed for
failure to state aclaimif it appears ' beyond doubt that plaintiff
can prove no set of facts in support of his claim which would
entitle himto relief."").



