IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5201

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

RONNI E W REDMON
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93 CV 86 (4:92 CR 10))

( June 16, 1994 )
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

Ronni e Rednon pl eaded guilty to using a firearmduring a drug-
trafficking offense and to conspiring to possess anphetamne with
the intent to distribute. Rednon did not take a direct appeal, but
filed a 28 U S.C. 8§ 2255 notion. The district court denied the

motion. We affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



.
The Governnent filed no pleadings in the district court. On
appeal, the governnent contends that sone of Rednon's clains are
procedurally barred. The Governnent waived the procedural bar

because it did not raise the issue below U.S. v. Drobny, 955 F. 2d

990, 995 (5th Cir. 1992).
L1l
Rednon argues that the search warrant for his residence was
not supported by probable cause and that itens found at the
resi dence should have been excluded from evidence. A valid and
uncondi tional guilty plea waives all nonjurisdictional defects that

occurred before the plea. Tollett v. Henderson, 411 U. S. 258, 266-

67 (1973). Rednon's plea was valid and not conditioned on
preservation of his right to appeal the probable cause issue. W
find no problemwith the search warrant and the inclusion of the
contested itens in evidence.

| V.

Rednon contends that his counsel was ineffective for failing
to nove for exclusion of evidence. Rednmon al so contends that
counsel's ineffective performance led to an involuntary plea. To
prevail on an ineffective-assistance-of-counsel claim a novant
must show "t hat counsel's perfornmance was deficient” and "that the

deficient performance prejudiced the defense.” Strickland v.

Washi ngton, 466 U.S. 668, 687.
In particular, Rednon alleges that the May 10, 1991 affidavit

of Deputy Sheriff Mchael Tatar was insufficient to provide



probabl e cause for the May 3, 1991 warrant and search. The warrant
indicates that an affidavit was attached to it. Tatar's May 10
affidavit indicates that Tatar al ready had executed t he warrant and
had sei zed evidence. |t could not have been the affidavit on which
the judicial officer relied when finding probable cause for a
sear ch.

No copy of any affidavit prepared on or before May 3 appears

in the record. W "decline to review controversies in which the

record is not supplied to [it]." U.S. v. H nojosa, 958 F.2d 624,
623-33 (5th Cr. 1992). The CGovernnent has appended to its brief
what appears to be a copy of the affidavit. W "will not
ordinarily enlarge the record on appeal to include material not

before the district court.” U.S. v. Flores, 887 F. 2d 543, 546 (5th

Cir. 1989). Rednon has not denonstrated i neffective assi stance of
counsel or an involuntary plea.

Rednon asserts for the first time in his reply brief that
counsel failed to perfect his appeal as he had requested. W wl|
not consider a newclaimraised for the first tinme in an appellate

reply brief. US v. Prince, 868 F.2d 1379, 1386 (5th Cr.),

cert. denied, 493 U S. 932 (1989).
V.

Rednon contends that the trial court |acked jurisdiction over
him He also contends that police failed to conply with the knock-
and- announce requirenment when they executed the search warrant.
Rednon did not raise these issues in the district court. W wll

not consider 8§ 2255 issues raised for the first tinme on appeal



US v. Cates, 952 F.2d 149, 152 (5th Gr.), cert. denied, 112 S

Ct. 2319 (1992).
V.
Rednon argues that the Governnent violated its Petite policy

by prosecuting him on federal charges. See Petite v. U S., 361

U S 529 (1960). The Petite policy is an internal policy of the

Justi ce Departnent and does not bar prosecution. U.S. Paternostro,

966 F.2d 907, 912 (5th Gr. 1992). The policy raises no
constitutional or jurisdictional issues appropriate for a 8§ 2255

appeal. U.S. v. Vaughn, 955 F.2d 367, 368 (5th Gr. 1992).

VII.
Rednon alleges that the district court erred by denying his
§ 2255 notion wi thout holding an evidentiary hearing. A district
court may dispense of a 8§ 2255 notion without a hearing if "'the

nmotion and the files and records of the case concl usi vely show t hat

the prisoner is entitled to no relief[.]'"" U.S. v. Drummond, 910

F.2d 284, 285 (5th Gr. 1990) (quoting 28 U . S.C. § 2255; enphasis
added in Drummond), cert. denied, 489 U S. 1104 (1991). W find

that the district court did not err in this regard.

AFFI RVED.



