UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5193
Summary Cal endar

CHARLES DAPREMONT, Forner Warden
of the St. Mary Parish Jail,

Pl ai ntiff-Appellant,
vVer sus
HUEY P. BOURGEAQ S, Sheriff of the
Parish of St. Mary, officially &
in his individual capacity, ET AL.,
Def endant s,
HUEY P. BOURGEQ S,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- Cv-2215)

(April 5, 1994)
Before KING DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
Charl es Daprenont, the fornmer warden of the St. Mary Parish
Jail who was di scharged after publicly opposing the re-el ection of

Sheriff Huey P. Bourgeois, challenges the district court's hol ding

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



that the discharge did not violate Daprenont's First Amendnent
rights of free speech and association. W AFFIRM
| .

Daprenont was enployed by the St. Mry Parish Sheriff's
Departnent from Novenber 1977 t hrough Septenber 30, 1991. In July
1984, when Bour geoi s took of fice, he appoi nted Daprenont as warden,
resulting in his being third in conmand of the departnment (with
three others). Daprenont did not support Bourgeois in his re-
election bidin 1991, stating publicly that there was no | eadership
in the sheriff's office and that a change was needed. Daprenont
al so canpai gned for Bourgeois' opponent, making tel ephone calls
asking persons to vote for the opponent. In Septenber 1991,
several weeks before the el ection, Bourgeois di scharged Daprenont,
stating in a witten term nation notice:

The manner of your repeated public oppositionto ny
re-election to Sheriff has resulted in substanti al
disruption to the operation of this office and
underm nes trust and confidence in you which is
essential to the proper discharging of your high
ranki ng position of warden with this departnent.

Daprenont filed suit agai nst Bourgeoi s under 42 U S. C. § 1983,
claimng, inter alia, that he was discharged in violation of his
First Amendnent rights of free speech and associ ation. After a
bench trial, the district court entered judgnent for Bourgeois.

1.

The parties agree that the court applied the appropriate | egal
standard for resolving public enployee discharge cases: the
bal ancing test set forth in MBee v. Jim Hogg County, Tex., 730
F.2d 1009, 1016 (5th CGr. 1984) (en banc) ("a conprehensive but
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fl exi bl e anal ysis -- a bal ance whi ch wei ghs the particul ar aspects
of the governnent's interest in effective service and the
plaintiffs' interest in freedomof speech that arise in each fact
situation"); see also Kinsey v. Sal ado | ndependent School Dist.,
950 F.2d 988 (5th Cr.) (en banc), cert. denied, = US _ , 112
S. . 2275 (1992). They also agree that the factors to be wei ghed
in striking that bal ance are:

(1) whether the enployee's actions involve "public

concerns"; (2) whet her "cl ose wor Ki ng

relationshi ps" are essential to fulfilling the

enpl oyee's public responsibilities; (3) the tine,

pl ace, and manner of the enployee's activity; (4)

whet her the activity can be considered "hostile,

abusive, or insubordinate"; and (5) whether the

activity "inpairs discipline by superiors or

har nrony anong cowor kers. "
Cick v. Copeland, 970 F.2d 106, 112 (5th Gr. 1992) (quoting
Mat herne v. WIlson, 851 F.2d 752 (5th Gr. 1988)). And, finally,
they agree that the court correctly held that the first and third
factors weigh in favor of Daprenont -- his opposition to Bourgeois'
re-election involved a matter of public concern, and his political
activities were conducted outside of the Sheriff's office, and
while off duty.

Dapr enont cont ends, however, that the court erred in resolving
the other three factors: whether a "close working relationship”
was essential to fulfilling Daprenont's public responsibilities;
whet her his political activity could be considered "hostile,

abusive or insubordinate"; and whether his political activity

i npai red di scipline by superiors or harnony anong co-workers.



In cases such as this, we "will not disturb the district
court's findings of fact unless they are clearly erroneous", but
"we nust weigh the facts for ourselves to arrive at an i ndependent
constitutional judgnent”. Gonzalez v. Benavides, 774 F.2d 1295,
1300 (5th Gr. 1985) (internal quotation marks and citation
omtted), cert. denied, 475 U. S. 1140 (1986). Nevertheless, "great
reliance should be placed on the judicial discretion exercised by
the trial judge in the fact-finding process". I1d. at 1303.

Wth respect to the second factor, the district court found,
as quoted below, that a "cl ose working rel ati onshi p" was essenti al
to the fulfillnment of Daprenont's public responsibilities as Jai
War den:

Since the sheriff is responsible for the jail
and the conduct of his appointees who run it, and
the Sheriff is subject tocivil liability and fines
for failure to perform statutory duties, he
necessarily nust have the loyalty, trust, and
confidence of the warden who runs it on his behal f.
This can hardly take place when a high-ranking
appoi ntee openly supports the sheriff's opponent
during the sheriff's bid for reelection, and
publicly criticizes the Sheriff's | eadership.

Wth respect to the fourth and fifth factors, the district
court found that Daprenont's public opposition to Bourgeois' re-
el ection constituted i nsubor di nati on, whi ch resul ted in
"tenseness", "suspicion", and "hostility". Although it found that
"any disruptions to the ongoing business of the sheriff's office
caused by the tine, place and manner were slight", and that
Daprenont's political activities "may not have di srupted any daily
working relationship at the jail", it concluded correctly that the

First Arendnent did not require Bourgeois to "sit silently by while
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hi s appoi nt ed Warden publicly di savows the Sheriff's authority and
| eadershi p”". See Connick v. Myers, 461 U. S. 138, 152 (1983) ("W
do not see the necessity for an enployer to allow events to unfold
to the extent that the disruption of the office and the destruction
of working relationships is manifest before taking action").

In a thorough and wel |l -reasoned opinion, the district court
correctly applied the appropriate lawto factual findings that are
anply supported by the record. It is our "independent
constitutional judgnent", after weighing the facts for ourselves,
t hat Bourgeois' interest inthe effective provision of governnent al
servi ces outwei ghed Daprenont's First Amendnent rights to publicly
oppose the Sheriff's re-election.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



