IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5179

Summary Cal endar

TROY DEWAYNE EVANS,
Pl ai ntiff-Appellant,

ver sus

KI RBY ROBI NSON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(93-CVv-3)

(May 26, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Troy Dewayne Evans was incarcerated in the Denton County Jail
from Novenber 12 to Novenmber 24, 1992. He clains that he was
deprived of a mattress for the first three days of his confinenent
and, when this deprivation aggravated |ongstandi ng back probl ens,
that various prison officials acted with deliberate indifference to

his serious nedical needs. He filed suit pursuant to 42 U S.C 8§

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



1983 to vindicate alleged violations of his constitutional rights.
After a Spears?! hearing assessing the viability of Evans' clai mand

a de novo review, a district court adopted the magistrate judge's

recomendation to dismss with prejudice. Evans appeals.

Evans clainms that his back condition becanme severe on his
third day of incarceration, causing hi mconsi derabl e pain, creating
nunbness in his legs, and rendering himimobile. He asserts that
he asked an officer in the Denton County Sheriff's Departnent,
t hen- Cor poral John Brum ey, for nedical assistance but to no avail.
Evans al so al |l eges that he sent requests for nedical help through
Brum ey to Betty Chancellor, a staff person at the jail, and Kirby
Robi nson, the Denton County Sheriff. According to Evans, Brum ey
told him "l've spoke to Betty Chancel or, and she does not want to
see you and your are not in need of nedical attention.” Evans
states that he received no response fromthe sheriff.

At the Spears hearing, the defendants provi ded docunentation
indicating that Evans received a nmattress, a mattress cover, a
uniform shoes, a towel, a blanket and an inmate handbook on his
first day at the Denton County Jail. Evans' nedical records
i ndicated that he made a nedical conplaint on his second day of
i ncarceration and that he received pain reliever. Corporal Karla
Sargent, the person the records reported as having treated Evans,
did not testify. Cubby Gardner, the chief nedical officer at the
time of the Spears hearing and a nedical officer when the rel evant

events occurred, testified instead. He inferred fromthe "absence

! Spears v. MCotter, 766 F.2d 179, 182 (5th Cir. 1985).
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of comments"” on his colleague's report that "there were no signs
i ndicative of any trauma or any serious nature, and that her plan
was to conplete this with a dose of over-the-counter nedications."”
When asked whet her there were other requests for nedical attention
in Evans' file Gardner responded, "Not to my know edge." \Wen
asked if he had looked in the file to see if there were other
requests, he answered, "I have not |ooked in the file recently."

O her than the inference Gardner drew from coments his
col | eague had not nmade, no w tness provided a basis for concl udi ng
that Evans' injury was not serious. Brum ey clainmed to have no
recollection of the incidents in question. No one asked him
whet her Chancell or or Robinson received and refused to address a
request from Evans for nedical help. Brum ey never denied
transmtting such requests and neither Chancellor nor Robinson
testified. Gardner did not answer squarely whether Evans' file
m ght have contai ned requests other than the one submtted to the
court. It isdifficult to determ ne the grounds for the nagistrate
judge's conclusion that Evans' claimis wthout nerit.

We REVERSE and REMAND for further proceedings.



