IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5169
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

LEONARD ROSS HI CKCOX,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93-CV-69)

(March 31, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Leonard Ross Hi ckcox col | ateral |y attacked
hi s conviction and sentence by filing a 8 2255 petition in which he

asserted clains that the district court incorrectly calculated his

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sentence, that he received i neffective assi stance of counsel at his
sentencing and on appeal, that the district court's upward
departure constitutes cruel and unusual punishnent in violation of
the Eighth Anendnent of the United States Constitution, and that
the district court abused its discretion in refusing to conduct an
evidentiary hearing in connection with this matter. Fi nding no
reversible error inthe district court's denial of H ckcox's notion
to vacate and set aside or correct his sentence, we affirm
I
FACTS AND PROCEEDI NGS

In February 1990 a jury convicted H ckcox of one count of
felon in possession of a firearm 1in violation of 18 U S C
8§ 922(g)(1). The Presentence Investigation Report (PSR) proposed
an adjusted offense |l evel of 12. Pursuant to U S.S.G § 4Al. 1(a),
the probation officer determned that a crimnal history category
of VI was appropriate when he assessed three points for six of
Hi ckcox's previous convictions and two poi nts because the instant
offense was committed while Hickcox was on parole.? As the
governnent had filed a notice of sentence enhancenent pursuant to
8 924(e)(1), the probation officer substituted the statutory
m ni mum t hereunder, fifteen years, for the guideline sentence.

In witten objections and at the sentencing hearing, H ckcox
argued that enhancenent was inproper under 8 924(e)(1l); and that

his crimnal history score was incorrect because the probation

! The probation officer also noted that he did not assess any
points for six other convictions, which were unrelated but
consol i dated for sentenci ng purposes.
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officer incorrectly determ ned that H ckcox was on parole at the
time of the offense and the district court inproperly assigned
crimnal history points for the six consolidated convictions. The
district court inposed a sentence of inprisonnment of nineteen
years, which was an upward departure of four years. The court
expl ained that the departure was appropriate because Hi ckcox had
about "four tinmes the nunber of felony convictions that it takes to
have an enhancenent wunder Section 924(e)(1)," he spent over
seventeen years engaged in trafficking drugs, he had been parol ed
at various tinmes but pronptly returned to the sane endeavor, and
the sentencing guidelines do not adequately take into account
Hi ckcox's crimnal history and the Ilikelihood that he wll
reci di vat e.

On direct appeal Hi ckcox challenged, inter alia, the basis for
the upward departure because his sentence had already been
enhanced. We affirnmed and determned that the district court's
expl anation for the upward departure was sufficient.

In March 1993 Hickcox filed a § 2255 notion asserting that he
recei ved i neffective assi stance of counsel, that the district court
used inaccurate information fromthe PSR in sentencing him that
the district court did not use the proper nethodol ogy for upwardly
departing from the guideline sentence, and that the sentence
constituted cruel and unusual punishnent. The district court
deni ed Hickcox's request for an evidentiary hearing because he
failed to present to the court "independent indicia of the |ikely

nmerit of [his] contentions.” The court also denied 8§ 2255 relief



because (1) Hickcox failed to show that but for his counsel's
errors his sentence would have been significantly |ess harsh,
(2) there was no error in counting the six consolidated cases, as
they were separate and distinct crimnal offenses, (3) H ckcox
nei ther adduced nor proffered evidence to contradict the PSR
findings he challenged, (4) there was no abuse of discretion in
maki ng an upward departure fromthe gui deline sentence, and (5) his
Ei ghth Anmendnent challenge was w thout nerit. Hi ckcox tinely
appeal ed.
I
ANALYSI S

A. The Sent enci ng CGui del i nes

Hi ckcox argues that he is entitled to § 2255 relief because
the district court (1) erred in calculating his crimnal history
category, (2) failed to use the Guidelines properly in assessing an
upward departure, (3) did not state clearly its reasons for the
upward departure, and (4) failed to give adequate reasons for the
upward departure. "Relief under 28 U . S.C A 8§ 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete m scarriage of justice."

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). A

district court's technical application of the sentencing guidelines
is not of constitutional dinension. 1d. A nonconstitutional claim
t hat coul d have been rai sed on direct appeal but was not may not be

raised in a collateral proceeding. United States v. Shaid,




937 F. 2d 228, 232 n.7 (5th Gr.) (en banc), cert. denied, 112 S. Ct

978 (1992). Hickcox's argunents that the district court inproperly
calculated his crimnal history category and incorrectly assessed
the upward departure do not raise constitutional clains and could

have been resolved on direct appeal. See United States v. Smth,

844 F.2d 203, 206 (5th Cr. 1988). Mor eover, we have already
considered and rejected Hickcox's challenges to the district

court's upward departure and are not required to revisit those

issues in a 8 2255 proceeding. See United States v. Jones,
614 F.2d 80, 82 (5th Cir.) (matter need not be reconsidered on a

§ 2255 notion if it was determ ned on direct appeal ), cert. denied,

446 U.S. 945 (1980).

B. | neffecti ve Assi stance of Counsel

Hi ckcox also asserts that his counsel was deficient "at
sentencing and at the appellate level." W review clains of
i neffective assistance of counsel to determ ne whether counsel's
performance was both deficient and prejudicial to the defendant.

United States v. G pson, 985 F.2d 212, 215 (5th Cr. 1993). To

establish "prejudice," the defendant is required to show that, but
for counsel's wunprofessional errors, there is a reasonable
probability that the result of the proceeding would have been

different. Strickland v. WAshi ngton, 466 U. S. 668, 694, 104 S. C

2052, 80 L.Ed.2d 674 (1984). To show deficient performance, the
def endant must overcone the strong presunption that the attorney's
conduct falls within a wide range of reasonable professional

assi st ance. |d. at 689. | f the defendant makes an insufficient



showi ng on either of the two conponents of the inquirysQcause or
prej udi cesQqwe need not address the other. 1d. at 697. In Spriaggs
v. Collins, 993 F.2d 85, 88 (5th Gr. 1993), we held that "[i]n

order to avoid turning Strickland into an automatic rule of

reversal in the non-capital sentencing context . . . a court nust
determ ne whether there is a reasonable probability that but for
trial counsel's errors the defendant's non-capital sentence would

have been significantly less harsh.” Accordingly, we should

consider such factors as the defendant's actual sentence, the
potential mninmum and maxi num sentences that he could have
recei ved, the placenent of the actual sentence within the range of
potential sentences, and any relevant mtigating or aggravating

ci rcunst ances. | d. W went on to note our belief that

"prejudice' nust be rather appreciable before a new trial is
warranted in view of counsel's error."

Hi ckcox has failed to show that but for his trial counsel's
errors, his sentence woul d have been significantly | ess harsh. The
district court's pronounced sentence of ni neteen years constituted
an upward departure of four years above the nmandatory m ninum
sentence of fifteen years,and the sentencing range under
8§ 924(e)(1l) was fifteen years to life. Mreover, as the district
court noted, H ckcox failed to denonstrate that his trial or
appel l ate counsel's performance was outside the w de range of
reasonabl e professional assistance: Trial counsel filed witten
obj ections respecting the all eged factual inaccuracies in the PSR

whi ch Hi ckcox now urges, prior to sentencing, and nade further



obj ections during the sentenci ng; appell ate counsel chall enged the
upward departure in his brief.

C. Cruel and Unusual Puni shnent

Hi ckcox al so argues that his sentence constitutes cruel and
unusual punishnment and does not fit the crinme for which he was
convicted. W have determ ned that because 8 924(e) authorizes a
mandatory mninmum sentence of fifteen years, but allows a
sentencing court the discretion to inpose a nmaxi mum sentence of
life in prison when the circunstances so warrant, no Eighth

Amendnent violation exists. See United States v. Carpenter,

963 F.2d 736, 743 (5th Gir.), cert. denied, 113 S.Ct. 355 (1992).

D. Evi denti ary Heari ng

Hi ckcox finally contends that the district court erred in
refusing to hold an evidentiary heari ng because "he has stated with
clarity the i ssues which he contends entitle himto relief" and has
provided the court with an affidavit to the sane effect. A § 2255
nmoti on can be denied without a hearing "only if the notion, files,
and records of the case conclusively show that the prisoner is

entitledtonorelief.” United States v. Barthol onew, 974 F. 2d 39,

41 (5th Cr. 1992). W review a district court's denial of an
evidentiary hearing for abuse of discretion. [d. A hearing is
unnecessary if the allegations are inconsistent wth the novant's
behavi or and the novant does not offer detail ed and specific facts

to support his allegations. United States v. Smth, 915 F. 2d 959,

964 (5th Cr. 1990). Hi ckcox made only wunsubstanti ated,

conclusional allegations respecting his allegedly ineffective



counsel . The district court did not abuse its discretion in
refusing to hold an evidentiary hearing because, as it noted
Hi ckcox had failed to "present the court with independent indicia
of the likely nerit of his contentions."”

Based on t he foregoi ng reasons, the district court's denial of
§ 2255 relief is
AFFI RVED.



