UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-5159
Summary Cal endar

DARRELL J. DELANEY and KATHLEEN DELANEY,
Pl ai ntiffs-Appellants,

VERSUS

MERCHANTS Rl VER TRANSPORTATI ON, I NC., ET AL.,
Def endant s,
H LLMAN BARGE & CONSTRUCTI ON COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

(90- CV 2505)
(February 10, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
For the second tinme, Darrell and Kathleen Del aney appeal a

summary judgnent in their tort suit agai nst various defendants.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Because we again find no genuine issues of material fact exist,
we affirm
| . BACKGROUND
We provided a thorough recitation of the facts on the first

appeal of this case. See Delaney v. Merchants River

Transportation, Inc., No. 92-4097 (5th Gr. 1992). Alimted

review of the facts here will suffice. Darrell Delaney in

Sept enber 1988 was working as a | ongshoreman for Lake Charl es
Carbon at a dock facility located in Louisiana' s navigable

wat ers. Lake Charles had contracted with Marine Equi pnent
Managenent Corp. (MEMCO) to renobve coal froma MEMCO bar ge.

Del aney was ascendi ng a | adder that had been | owered into the
barge's hopper when the | adder suddenly shifted, causing himto
fall. MEMCO s barge was not equi pped with a permanent | adder or
a portable | adder. The barge al so was not equi pped with cleats
specifically designed to secure a portable |adder. |Instead, Lake
Charles used its own | adder to provide ingress to and egress from
t he barge.

Del aney first sued MEMCO, alleging that the barge owner was
negligent in not equipping the barge with either a permanent or
portable | adder. The district court granted MEMCO s notion for
summary judgnent in Novenber 1991. W affirned in July 1992,
poi nting out that the case was controlled by Ducote v.

International Qperating Co., 678 F.2d 543 (5th Cr. 1982). In

Ducote, we established that an independent contractor -- and not



a barge owner -- has the legal duty of furnishing its enpl oyees
wth tenporary | adders while cleaning a barge. |d. at 546
Meanwhi | e, Del aney's alternative suit against the barge
owner, Hillmn Barge & Construction Co. (HBC), was conmmenced in
Septenber 1991, three years after Delaney's injury and nearly one
year after the Del aneys filed suit.! The Del aneys brought a
federal maritinme products liability suit against HBC, all eging
that HBC defectively designed the barge and that such defects
caused Delaney's injuries. The district court granted HBC s
nmotion for sunmmary judgnment, holding that the barge was not
defectively designed and, even if it was, such defects were not
the cause of Delaney's injuries. The Del aneys appeal.
1. DI SCUSSI ON
A. Standard of Review

We review a summary judgnent de novo. LeJdeune v. Shell Ol

Co., 950 F.2d 267, 268 (5th Cr. 1992). Accordingly, summary
judgenent is appropriate if there is "no genuine issue as to any
material fact and . . . the noving party is entitled to a

judgnent as a matter of law" Feb. R CGv. P. 56(c).

The Del aneys' suits agai nst MEMCO and HBC originate from
one conplaint. The conplaint was filed in Novenber 1990 and
named only MEMCO. After MEMCO filed for summary judgnent in
March 1991, the Del aneys anended the conplaint to include HBC in
Septenber 1991. The district court granted MEMCO s notion for
summary judgnent in Novenber 1991, and we accepted jurisdiction
pursuant to FED. R CQv. P. 54(b) to appeal the court's ruling.
Thus, as of Novenber 1991, the Del aneys' suit agai nst HBC was
still pending. See Del aney, No. 92-4097 at 3 n.4.
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B. Desi gn Def ect
Recogni zing that federal maritinme law is an anal gam of
traditional common | aw rules, nodifications of those rules, and
"newWly created rules" drawn fromstate and federal sources, East

Ri ver Steam Ship Corp. v. TransAnerica Delaval, Inc., 476 U S.

858, 864-65 (1986), we have established that strict products

liability is incorporated into federal maritinme |aw. Vickers v.

Chiles Drilling Co., 822 F.2d 535, 538 (5th Gr. 1985). As such

Del aney nmust denonstrate that the product is unreasonably

dangerous in nornmal use. Mdlett v. Penrod Drilling Co., 826 F.2d

1419, 1424 (5th Gr. 1987); see also Restatenent (Second) of
Torts 8 402A comment h (a product is not defective if "safe for
normal handl i ng and consunption").

The Del aneys have failed to do so. Wth regard to the
absence of a pernmanent | adder, Del aney hinself admtted that
about only half of the barges he had seen were equi pped with
permanent | adders. Permanent | adders, according to one w tness,
are routinely danaged and therefore are useless.? |n fact, MEMCO
operates 360 barges and none contains a pernmanent |adder. As for
the failure to include a customfit, portable |adder, the
Del aneys' own witness, A J. Suda, testified that he had never
seen such a | adder on a barge. Finally, the om ssion of |adder

cl eats does not render the barge unreasonably dangerous. Suda

2At the tine of construction in 1972, HBC onmitted a
permanent | adder at the request of the barge's original owner,
Fi ndl ay Towi ng Co. and Tuscal ossa Barge Line, because such
| adders were an inconveni ence and were routinely destroyed.
MEMCO pur chased the barge fromthe original owners in 1987
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testified that the barge's nooring cleat woul d have been
sufficient to secure the |ladder. The district court's conclusion
that no rational jury could find that the barge was defective was
correct.
C. Causation

Because we find that the barge was not defective, we need
not address in detail the district court's alternative hol di ng.
W woul d sinply say that the district court's analysis of this
issue is highly persuasive and its conclusion is appropriate.

I11. CONCLUSI ON
The district court's thorough and wel |l -reasoned opinion is

AFFI RVED.
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