IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5156
Conf er ence Cal endar

JUAN GOMVEZ,
Pl ai ntiff-Appellant,
vVer sus
PAULA MOTEN, ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 9:92cv65
~(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
BY THE COURT:
Texas prisoner Juan Gonez chal |l enges a disciplinary
proceedi ng for insufficient evidence. A federal court reviews a
state prison disciplinary proceeding to determne only if it was

arbitrary and capricious. Stewart v. Thigpen, 730 F.2d 1002,

1005-06 (5th Gr. 1984). Wen a disciplinary board' s factua
findings are challenged, a federal court's reviewis |[imted to
determ ning whether the findings are supported by any evi dence at
all. 1d. Even if all of Gonez's allegations are correct, the
fact that he held his pants is sone evidence of the offense of
which O ficer Mten conpl ai ned.

Gonez al so argues that he was given no notice of the

substitution of the charge of making an indecent or vul gar
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gesture instead of sexual m sconduct. He conceded that the
former is a lesser included offense of the latter and that the
facts are the sane for both charges.
Prison disciplinary proceedi ngs nmust include notice. Hewtt

v. Helns, 459 U. S. 460, 476, 103 S. C. 864, 74 L. Ed. 2d 675
(1983) (less severe offenses); WIff v. MDonnell, 418 U S. 539,

563-64, 94 S. C. 2963, 41 L. Ed. 2d 935 (1974) (nore severe
of fenses). The purpose of notice is to enable the prisoner to

prepare a defense. MDuffie v. Estelle, 935 F.2d 682, 687 (5th

Cir. 1991). As the facts are the sane for both of fenses and one
is a lesser included offense of the other, the purpose of notice
was sati sfied

Gonez presents no issue of arguable nerit. H's appeal is

thus frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th

Cir. 1983). Because the appeal is frivolous, IFP is denied and

the appeal is dismssed. Carson v. Polley, 689 F.2d 562, 586

(5th Gir. 1982); 5th Gr. R 42.2.
| FP DENI ED, APPEAL DI SM SSED.



