UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5148
Summary Cal endar

CHARLES EARL BAKER, and all other
simlar situated i nmates,

Pl ai ntiff-Appellant,
VERSUS
CARL VWH TE, ET AL.,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Texas
(92- CV-488)

(July 15, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Charles Earl Baker, a Texas prisoner, raises numerous
chal l enges, all frivolous, to an adverse judgnent in his 42 U S. C
§ 1983 acti on agai nst vari ous Texas Departnent of Corrections (TDC)
of ficials. This appeal is a classic exanple of the judicia
resources wasted on frivolous prisoner actions. Needless to say,

we AFFI RM

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Baker alleged that the defendants: (1) failed to provide
proper nedical care; (2) denied himaccess to the courts by opening
aletter fromhis | awer; and (3) denied himaccess to a vi deot ape
necessary for an appeal from denial of habeas relief. An anended
conplaint added the claim that the defendants conspired to
retaliate against himfor assisting other inmates in their |ega
affairs, and el aborated about other nedical problens.

After the case was referred to a nmagi strate judge pursuant to
28 U.S.C. 8 636(b)(1)(B), a Spears? hearing was held at the prison,
at which Baker, Dr. Ford (a prison physician), and Warden Crow
testified. Ford testified about Baker's prison nedical records;
Crow, about sone TDC procedures. After the hearing, the nagistrate
judge ordered "an expanded evidentiary hearing" in her courtroom
at which all of Baker's clains, except for nedical care, would be
addr essed.

Baker requested a nunber of w tnesses be subpoenaed. The
magi strate judge ordered the State to produce three inmate
W t nesses, but denied Baker's request for others, reasoning that
their testinony would be irrel evant and/or cumul ative, or that the
W t nesses were outside of the court's subpoena power.

A nunber of witnesses testified at the second hearing. After
it, the magistrate judge prepared a 25-page report, reconmendi ng
that the nedical care and retaliation (conspiracy) clains be

di sm ssed under Fed. R Cv. P. 12(h)(3), because those "clains are

2 Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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so i nsubstantial and attenuated as to be absol utely devoid of nerit

and shoul d be di sm ssed for want of jurisdiction"; and that in
forma pauperis status be conferred on Baker for his videotape and
mail clainms. |In fact, the magistrate judge conferred | FP status,
and ordered the remaining defendants to answer the renaining
cl ai ns.

The district court adopted the findi ngs and concl usi ons of the
magi strate judge, and ordered the dism ssal of all clainms except
concerning the videotape and mail

Meanwhi l e, the magistrate judge ordered another "expanded
evidentiary hearing", after which she issued another report and
recommendati on, concluding that the defendants did not deny Baker
access to the courts, and that the defendants were entitled to
qualified imunity, and recomendi ng that the notion to dism ss for
failure to state a claimbe granted.

The district court agreed, but did not rule on qualified
immunity. It dismssed the action with prejudice.

.
A
Baker raises several challenges to the dismssal of his

nedical claim?® Hs first claimis that he was not pernmtted to

3 As di scussed, the district court dism ssed the nedical clains
for want of jurisdiction. "Generally, if it appears fromthe face
of the conplaint that a federal claimis without nerit, the court
should dismss for failure to state a claim and not on
jurisdictional grounds.” Sarmento v. Texas Bd. of Veterinary
Medi cal Exam ners, 939 F.2d 1242, 1245 (5th Gr. 1991) (citation
omtted). Nevert hel ess, the Suprene Court "has repeatedly held
that the federal courts are wthout power to entertain clains
otherwise within their jurisdiction if they are so attenuated and
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cross-examne Dr. Ford at the Spears hearing. But, he never
attenpted to do so. In any event, Ford only testified as to what
was shown in the prison nedical records, and Baker testified
regarding their accuracy. (Baker also nmaintains that Ford was not
sworn prior to testifying. The hearing transcript reveals
ot herw se.)

Baker conpl ains that he was not allowed to call Dr. Presley,
a physician who treated his henorrhoid condition, to rebut Ford's
testinony. But, Baker did not refer to Dr. Presley at the hearing,
much | ess request that he be present.

Baker conpl ai ns al so t hat unaut henti cat ed nedi cal records were
i ntroduced into evidence. The magi strate judge stated that Dr.

Ford possessed Baker's original records, and those submtted were

i nsubstantial as to be absolutely devoid of nerit." Hagans v.
Lavine, 415 U. S. 528, 536 (1974) (citation and internal quotation
omtted); Neitzke v. Wllianms, 490 U S. 319, 327 n.6 ("A patently
i nsubstanti al conpl aint may be di sm ssed, for exanple, for want of
subject-matter jurisdiction under Federal Rule of G vil Procedure
12(b)(1).") (citing, inter alia, Hagans); see also Sarm ento, 939
F.2d at 1245 ("dism ssal for want of jurisdictionis appropriate if
the federal claimis frivolous or a nere matter of forni). " A
claimis insubstantial only if its unsoundness so clearly results
from the previous decisions of this court as to foreclose the
subject and leave no room for the inference that the questions
sought to be raised can be the subject of controversy." Hagans,
415 U. S. at 538 (citations and internal quotation omtted).

We express no view on dism ssing Baker's nedical clains on
this jurisdictional ground, because Baker does not chall enge the
dism ssal on this ground. W do note, however, that the di sm ssal
of Baker's nedical claim before service of process and after a
Spears hearing mght be construed as a dism ssal pursuant to 8§
1915(d). See Rourke v. Thonpson, 11 F.3d 47, 49 (5th Cr. 1993);
see also Bickford v. International Speedway Corp., 654 F.2d 1028,
1031 (5th Cr. 1981) (recognizing that court may affirmdistrict
court on different ground).



certified by a prison records supervisor and possessed sufficient
indicia of reliability.

Baker contends that additional w tnesses should have been
call ed, and raises several nedical conplaints, one being that he
was bl eeding and in severe pain for eight nonths because a doctor
refused to treat his henorrhoids. The nmagistrate judge and
district court found that the nedical records contradicted his
clains. After reviewng the Spears transcript, we see no reason to
disturb their conclusions; the magistrate judge noted accurately
that Baker's claim at nost, anmobunted to "one of disagreenent and
di ssatisfaction wth the nedical treatnent received." Such
di sagreenent does not raise a 8 1983 claim deliberate indifference
to serious nedical needs nmust be proven. Varnado v. Lynaugh, 920
F.2d 320, 321 (5th Cr. 1991). The Spears hearing does not
disclose any arguable basis in fact for finding deliberate
indifference. |If anything, it reflects that prison officials have
been infinitely patient with a prisoner who seens afflicted with
i nnunerabl e mal adies -- including a fear that he would "eventual ly

catch cancer".?*

4 In any event, Baker's failureto file tinely objections to the
report recommendi ng dism ssal of the nedical claimneans that he
cannot attack "on appeal factual findings accepted or adopted by
the district court except upon grounds of plain error or manifest
i njustice". Nettles v. Wainwight, 677 F.2d 404, 410 (5th Gr.
Unit B 1982) (en banc).



B

Baker contends that he was deni ed access to the courts by the
def endants' precluding himfromviewing a videotape of the crine
for which he was convicted. According to Baker, his crimna
conviction was affirnmed solely because he was unable to view the
t ape.

The magistrate judge, after the third hearing, found that
prison officials offered Baker the opportunity to reviewthe tape,
but that he declined.® Thus, the nmagistrate judge concl uded that
Baker has no basis for asserting a right of access violation. The

district court adopted this finding.?®

5 Apparently, this court ordered that the clerk's office forward
to Baker a copy of the tape that was introduced at his trial
Accordi ng to Baker, the mail roomwoul d not rel ease the tape to him
and Warden Wiite denied his grievance, contendi ng that the tape was
contraband to be returned to the Attorney General. But, by Baker's
own adm ssion, he was permtted to send the tape to a nother of
anot her inmate, who then forwarded it to Baker's sister.

Warden White testified at the third hearing that, although the
tape was initially categorized as contraband, the prison
subsequently received a letter froman assistant attorney general
advi sing themof Baker's right of access to the tape. He testified
that arrangenents were nade to show the tape to Baker. According
to Wiite and another witness, Oficer Stewart, Baker requested
instead that the tape be nmailed to an expert.

6 Baker's challenge goes to the fact-finding of the district
court, and the threshold question we confront is the appropriate
standard of review. As discussed, the nagistrate judge recommended
that this claimbe dism ssed for failure to state a claim and the
district court agreed. The nmagistrate judge's report and
recommendation followed the third evidentiary hearing, which was
sweeping in scope: Wwtnesses were subpoenaed; cross-exam nation
occurred; and the district court nmade credibility determ nations.
Accordi ngly, although the nagi strate judge and district court spoke
of granting a notion to dismss, it seens nore accurate to describe
the last hearing as a non-jury trial before the magi strate, and the
resulting ruling should be recognized as one on the nerits.



A district court's findings of fact are reviewed only for
clear error. Fed. R CGv. P. 52(a). "I'f the district court's
findings are plausible in light of the record viewed in its
entirety, we nust accept them even though we m ght have wei ghed
the evidence differently if we had been sitting as a trier of
fact." Price v. Austin. Indep. School Dist., 945 F. 2d 1307, 1312
(5th Cr. 1991) (citations and internal quotation omtted). o
course, the findings receive particul ar deference when credibility
determ nations are involved. See id. ("W therefore nust apply the
clear error standard with particular care in cases involving
deneanor testinony.") (citations omtted); see also Fed. R Gv. P.
52(a) ("due regard shall be given to the opportunity of the trial
court to judge [] the credibility of the w tnesses").

The magi strate judge, in addressing the testinony at the third
hearing, found the testinony of the defense wi tnesses (Warden Wiite
and O ficer Stewart) to be nore credi bl e than that of Baker and one

of his witnesses. The finding that Baker was gi ven the opportunity

Here, there was a referral to the nmagi strate judge pursuant to
28 U S.C. 8§ 636(b)(1)(B). Under 8 636(b)(1)(B), so long as a
district court remains "free to |ook behind the magistrate's

recommendation in order to revisit the record de novo", a
magi strate judge's evidentiary hearing may "expand[] to a full
nonjury trial, covering all issues presented". See Ford v.

Estelle, 740 F.2d 374, 380 (5th Cr. 1984); see also Jackson v.
Cain, 864 F.2d 1235, 1242 (5th Cr. 1989) (apparently uphol ding
non-jury trial before magi strate judge of prisoner conplaint where
"ultimte decision-making authority was retained by district
court"; plaintiff had waived right to trial by jury); Opiano v.
Johnson, 687 F.2d 44, 45-48 (4th G r. 1982) (endorsing sweeping
evidentiary hearing of prisoner case by nmagistrate judge when

district court retains power of de novo review). But see HII v.
Jenkins, 603 F.2d 1256, 1258-59 (7th Gr. 1979) (full non-jury
trial requires consent). |In any event, Baker does not raise this

as an 1 ssue.



to view the tape is supported by the testinony of defense
W tnesses; the district court did not clearly err in finding that
Baker had the opportunity to view the tape.’

Moreover, even if the district court had found that Baker was
not given the opportunity to view the tape, Baker still could not
prevail. He testified that he required the tape to prepare his
appeal fromthe denial of habeas relief, and that he intended to
argue that he was entitled to have an expert w tness appointed to
exam ne the tape. |In fact, Baker stated that he nade this argunent
on appeal ; he has not shown how his | egal position was prejudiced
by a failure to view the tape personally. And, as noted, the
evi dence showed that Baker was able to send the tape from the
prison; thus, we are at a loss to explain how the defendants
i npeded his ability to obtain an outside expert to examne it. See
Hent horn v. Swi nson, 955 F. 2d 351, 354 (5th Cr.) (denial of access
claimrequires show ng of prejudice), cert. denied, 112 S. C. 2974

(1992) .

! As a side issue, Baker bases error on the denial of a
conti nuance so that he could produce four inmate w tnesses who,
al l egedly, woul d have testified that Oficer Stewart wanted to harm
Baker. We review only for abuse of discretion. United States v.
Shaw, 920 F.2d 1225, 1230 (5th Cr.), cert. denied, 111 S. C. 2038
(1991); Fontenot v. Upjohn Co., 780 F.2d 1190, 1193 (5th Cr.

1986) (" an abuse of discretion' ... standard is used to describe
a wde variety of different neasures of |[atitude. When the
question for the trial court is ... whether a continuance shoul d be

granted, the judgnent range is exceedingly wde") (footnotes
omtted). W find none. Baker did not seek a continuance until he
was cross-examning Oficer Stewart, the last witness in the case.



C.

Concerning the alleged mail interference, Baker asserts that
the district court erred in failing to subpoena several w tnesses.
One was an attorney, who apparently would have testified that a
letter he sent to Baker had been opened and returned. The
substance of this testinony was before the district court, because
a letter fromthe attorney to Baker describing what had happened
was in the record. Baker al so wanted to subpoena anot her attorney,
to whom Baker clains he sent a letter that was never received.
Agai n, Baker was not prejudiced, because a letter from that
attorney was introduced that apparently stated that his office had
not received a letter allegedly sent by Baker.?

Finally, Baker contends that the district court should have
subpoenaed a newspaper reporter, because she would have testified
that she did not receive sone |etters fromBaker. During the third
evidentiary hearing, Baker introduced a prison correspondence
deni al form which showed that he would not be permtted to send a
letter to the reporter because the correspondence did not neet the
criteria for "nedia" mail. The mailroom supervisor explained this
denial, noting that such mail could only be sent to the editor of
the paper. Baker never alleged that there was any other
correspondence which he mailed to her which was not received. See

also Richardson, 841 F.2d at 122 (isolated incident of nai

8 And, even were we to assune that this testinony would have
buttressed Baker's allegations, he cannot denonstrate prejudice
because he never clains that the alleged mail-tanpering interfered
wth his ability to file legal docunents. See Richardson v.
McDonnel I, 841 F.2d 120, 122 (5th Cr. 1988).
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tanpering not interfering wth | egal proceedi ngs does not give rise
to constitutional violation).
D.

Finally, Baker asserts that the defendants conspired agai nst
himin retaliation for his legal work for other inmates.® But, it
is difficult to divine the assignnment of error, even with the
benefit of our Iliberal construction of pro se prisoners'
conplaints. The claim anounts to a conbination of Baker's other
conplaints -- he discusses the videotape and his nedical care --
wrapped in the cloak of a conspiracy. Baker testified at the
Spears hearing that he believed there nust be a conspiracy to get
him "all of the doctors and the officers work together for TDC
because this is one big adm ni stration, and they can sinply get on
the tel ephone and call fromone unit to the other one." (Qbviously,
this falls far short of alleging a non-frivol ous conspiracy cl aim

Further reflecting the incredible nature of the claimis
Baker's allegation of the goal of this conspiracy -- his nurder.
Baker's fear apparently stens fromhis transfer formthe M chae
Unit to the Ellis | Unit; according to Baker:

[ T]he fact that the conditions on the Ellis | Unit
are hazardous and because you have the -- in ny
state of health. The conditions on the Ellis |
Unit, the water, the silicous [sic] comng fromthe
bus barn, the pollen comng fromthe trees, and al

these things would turn ny sentence eventually into
a sentence of death.

o Li ke his nedical claim this claimwas dismssed for want of
subject matter jurisdiction for insubstantiality. Agai n, Baker
does not challenge the basis of the dismssal. As with the

di sm ssal of the nedical care claim we could find it appropriate
under 8§ 1915(d).
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O her allegations fall far short.?°
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

10 For exanple, the alleged ringleader of the conspiracy was
Warden White of the Mchael Unit. According to Baker, Wiite told
himthat "I [Baker] need to put ny typewiter down because | m ght
need to use it and wouldn't be able to." This statenent, according
to Baker, was a threat on his life. And, fromthis, Baker infers
that White had himtransferred to the Ellis | unit so that he could
be killed (although Baker testified that he requested a transfer
because he had enemies at Mchael Unit, and Warden Wi te testified
that the Bureau of O assification decided the transfer site).

As anot her exanple, Baker contends that the district court
erred in denying his request for an expert to determ ne whet her the
signature on the response to his grievance concerning the deni al of
access to the videotape was Warden Wiite's. He urges that he could
have proved his conspiracy claimif he could have shown that Wite
deni ed hi maccess. Such appointnent is discretionary. See Fugitt
v. Jones, 549 F.2d 1001, 1006 (5th Gr. 1977). The warden
acknow edged that the grievance reflected that Baker was initially
deni ed access to the tape because it was considered contraband.
Therefore, whether the warden or another official signed it seens
to be, at best, of marginal relevance.
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